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PLEADINGS, DOCKET ENTRIES AND 
OTHER PAPERS. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

NO. 10,972 

POWER AUTHORITY OF THE STATE OF NEW 
YORK, PETITIONER , 


vs. 

FEDERAL POWER COMMISSION, RESPONDENT. 


Petition For Review 


To the Honorable Judges of the United States Court 

of Appeals for the District of Columbia Circuits: 

Petitioner, the POWER AUTHORITY OF THE STATE 
OF NEW YORK, is the Applicant for license in a proceed¬ 
ing before the Federal Power Commission under the Fed¬ 
eral Power Act, entitled “In the Matter of The Power 
Authority of the State of New York, Project No. 2000”. 
Petitioner being aggrieved by the Order of the Federal 
Power Commission in the said proceeding issued on Decem¬ 
ber 22,1950 and by certain Findings and Conclusions incor¬ 
porated in and forming a part of Opinion No. 203, accom¬ 
panying said Order, does hereby, pursuant to Section 313 
(b) of the Federal Power Act (49 Stat 860; 16 U.S.C. 825 
1 (b)), pray that the said Order be set aside in part and 
modified, and that the Findings and Conclusions of the 
Federal Power Commission contained in said Opinion No. 
203 be set aside in part and modified, all as hereinafter more 
fully alleged and set forth, and Petitioner respectfully 
shows, upon information and belief: 


The Nature of the Proceeding as to Which 

! 

Review is Sought ! 

i 

1. The Power Authority of the State of New York, the 
Petitioner in this proceeding, is a corporate municipal in¬ 
strumentality, a political subdivision of the State <j>f New 
York, created pursuant to the terms of the Power Authority 
Act (Chapter 772, Laws of New York, 1931, reenacted with 
amendments as Title 1, Article 5, Chapter 870, Laws of 
New York, 1939, as amended by Chapter 612, Laws of New 
York, 1949), and authorized thereunder to develop the 
hydro-electric power resources of the International Rapids 
Section of the St. Lawrence River within the boundaries 
of the State of New York. The Petitioner has its principal 
office in the City of Albany, New York. 

2. The proceeding in which the Order of the Commission 
here presented for review was made, was brought |by the 
Petitioner under Section 4 (e) of the Federal Powier Act 
(49 Stat 839; 16 U.S.C. 797 (e)), which reads in part as 
follows: 

“The Commission is hereby authorized arid em¬ 
powered ... to issue licenses to ... any State ot muni¬ 
cipality for the water conduits, reservoirs, j power 
houses, transmission lines, or other project works, 
necessary or convenient for the development a|nd im¬ 
provement of navigation, and for the development, 
transmission and utilization of power across, j along, 
from or in any of the streams or other bodies of water 
over which Congress has jurisdiction under its author¬ 
ity to regulate commerce with foreign nations and 
among the several states,...” 

3. The proceeding before the Commission was initiated 
by the filing of an application for license on July 16, 1948. 
In its application, the Petitioner proposed to construct a 
power house, with an installed capacity of 940,000 kilowatts, 
and other works primarily for power, as well as tho Long 
Sault Dam and other works common to power and riaviga- 
tion, for the improvement of the International Rapids Sec- 



tion of the St. Lawrence River, which is a boundary water 
between the United States and Canada, and subject to the 
jurisdiction of the Federal Power Commission. On the 
same day, pursuant to the terms of the Boundary Waters 
Treaty of 1909, Petitioner also filed with the Federal Power 
Commission and with the Corps of Engineers, United 
States Army, for submission to the International Joint 
Commission, in accordance with approved procedure, an 
application for an Order of Approval from that body of 
the proposed project. The later application recited that the 
portion of the project within New York State was to be 
undertaken jointly with a project for installation of power 
and navigation works on the Canadian side of the Inter¬ 
national Rapids Section, including a power house of 940,000 
kilowatts, to be constructed by the Hyrdo-Electric Power 
Commission of Ontario, a public agency created by the 
Province of Ontario. 

In connection with the applications and exhibits filed, it 
was proposed that the Petitioner and the Hydro-Electric 
Power Commission of Ontario assume an equal share of 
the works and the cost of construction of all works, specified 
in the applications for improvement of the International 
Rapids Section. The cost of the entire development includ¬ 
ing both the New York and Ontario projects was estimated 
to be $463,374,000 based on July 1948 price levels, and was 
proposed to be financed by the issuance of bonds of the 
Petitioner and the Hydro-Electric Power Commission, with¬ 
out capital expenditure by the Federal Government of the 
United States or the Dominion Government of Canada. 

After hearings, decision by the Presiding Examiner and 
exceptions thereto, and oral argument before the Commis¬ 
sion, the Commission on December 22, 1950 issued its 
Opinion No. 203 and Order (one Commissioner dissenting 
and one absent) directing that the application for license 
be denied and that the matter be referred to Congress, pur¬ 
suant to the provisions of Section 7 (b) of the Federal 
Power Act (49 Stat. 842; 16 U.S.C. 800 (b)). Petitioner 
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filed its Petition for Rehearing on January 22,1951 j which 
was denied by the Commission by Order Denying Petition 
for Rehearing (one Commissioner dissenting), dated Janu¬ 
ary 24, 1951 and issued January 25, 1951. 

4. Petitioner’s application to this Court for review of 
the Commission’s Order of December 22, 1950 in tips pro¬ 
ceeding is directed to Finding No. 9 thereof concluding that 
the Petitioner’s proposal “might not make project j power 
available to as large an area as should be considered and 
would not provide for immediate construction” of the St. 
Lawrence seaway; to Finding No. 10 thereof concluding 
that by means of revenues from the power facilities alone, 
the over-all St. Lawrence seaway and power project is com¬ 
pletely self-liquidating and after repayment of the invest¬ 
ment will remain a potential source of national revenue; 
to Finding No. 11 thereof concluding that the power proj¬ 
ect be developed by the United States itself and referring 
the matter to Congress; to Clause A thereof denying the 
Petitioners’ application for license for Project No: 2000; 
and to Clause B thereof submitting the matter to Congress. 

Petitioner’s allegations of error with respect to the said 
Order of the Commission, to its determinations recommend¬ 
ing Federal development of the power resources of |the St. 
Lawrence River and denying Petitioner’s application for 
license to develop the project, and to the Findings arid Con¬ 
clusions underlying such determinations, are hereinafter 
more fully set forth. 

The Facts and Statutes Upon Which 
Jurisdiction is Based 

i 

5. The Order of which review is sought and the accom¬ 
panying Opinion No. 203, were issued by the Cominission 
on December 22, 1950, purportedly under the provisions of 
the Federal Power Act (41 Stat 1063 et seq., as ahiended 
49 Stat 838 et seq.; 16 U.S.C. 791 et seq.) and particularly 
under the provisions of Sections 4 (e) (16 U.S.C. 797 (e)) 
and 7 (b) of said Act (16 U.S.C. 800 (b)). 
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6. The provisions for review of orders of the Federal 
Power Commission are contained in Sections 313 (a) and 
(b) of the Federal Power Act (49 Stat 860; 16 U.S.C. 825 1 
(a), (b)) and Section 10 (a) of the Administrative Proce¬ 
dure Act (60 Stat 243; 5 U.S.C. 1009 (a)). Section 313 (a) 
of the Federal Power Act provides as a prerequisite to 
judicial review, the filing of an application for rehearing 
with the Commission within 30 days after the issuance of 
the Order. The Petitioner filed its application for rehear¬ 
ing on January 22, 1951 within the time provided by the 
Act. 

7. Section 313 (b) of the Federal Power Act provides 
for judicial review of orders of the Federal Power Com¬ 
mission by petition, by any party to a proceeding, for re¬ 
view to the United States Court of Appeals for the District 
of Columbia Circuit, said petition to be filed in such court 
within 60 days after the order of the Commission, upon the 
application for rehearing; in this case, on or before March 
26,1951. 

8. Section 10 (a) of the Administrative Procedure Act 
provides that any person suffering legal wrong because of 
any administrative agency action, or adversely affected or 
aggrieved by such action within the meaning of any rele¬ 
vant statute shall be entitled to judicial review thereof. 

The Relief Prayed 

9. The Petitioner prays: 

A. That the Order of the Federal Power Commission 
contained in its Opinion No. 203, dated December 19, 1950 
and issued December 22, 1950, be reviewed by this Honor¬ 
able Court; 

B. That Clause A of said Order be set aside in part and 
modified in conformity with the facts of record, so that the 
said Order as modified shall provide for the granting of a 
license to the Petitioner for Project No. 2000, or in the 
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alternative, that the matter be referred back to Commission 
with instructions that it suspend further considerations 
thereon pending action by Congress on legislation how be¬ 
fore it to approve the entire St. Lawrence seaway and 
power project. 

C. That Clause B of said Order be set aside ini its en¬ 
tirety as having no factual basis on the record in this pro¬ 
ceeding. 

D. That the Findings and Conclusions of the second 
sentence of Finding No. 9 of said Opinion No. 203 bfc modi¬ 
fied in conformity with the facts of record, so as to find 
and conclude that Petitioner’s proposed project and its 
proposed method of operation will make project power 
available to as large an area as is possible; will insure the 
widest possible public benefits; will provide facilities bene¬ 
ficial to navigation and, in large measure, will promote 
completion of the seaway portion of the St. Lawrence 
project. 

E. That the Findings and Conclusions of the ! second 
sentence of Finding No. 10, and all of the Findings apd Con¬ 
clusions of Finding No. 11 be stricken as having no factual 
basis on the record in this proceeding. 

F. That this Honorable Court shall grant to your Peti¬ 
tioner such other and further relief as may be just and 
proper in the premises. 


Summary to the Facts With Respect to the 
Issues Here Presented 


Availability of Project Power 


10. The Powder Authority Act of the State of Ney York 
(Chapter 772, Laws of New York, 1931, as amended) pro¬ 
vides that in the development of hydro-electric powqr from 
the International Rapids Section of the St. Lawrence River, 
the power project shall be considered primarily as for the 
benefit of the people of the state as a whole and particularly 
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the domestic and rural consumers to whom the power can 
economically be made available. Sale of power to and use 
by industry is a secondary purpose to be utilized princi¬ 
pally to secure a sufficiently high load factor and revenue 
return to permit domestic and rural use at the lowest pos¬ 
sible rates. In order to secure a wide distribution of the 
powder generated by the project, the Petitioner shall, in 
addition to other methods which it may find advantageous, 
make provision so that municipalities and other political 
subdivisions of the state now or hereafter authorized by 
law to engage in the distribution of electric power, may 
secure a reasonable share of the pow r er generated by the 
project at prices representing cost of generation, plus 
capital and operating charges and cost of transmission, 
subject only to the condition that the resale of such powder 
to domestic and rural consumers shall be at the lowest pos¬ 
sible price. To that end the Petitioner may provide in any 
contract which it may make for the sale, transmission or 
distribution of power, that the purchaser, transmitter or 
distributor shall construct, maintain and operate on such 
terms as the Petitioner may deem proper, such connecting 
lines as may be necessary for the transmission of project 
power from main transmission lines to such municipalities 
or political subdivision. 

All contracts made for the sale, transmission or distri¬ 
bution of powder must conform to the standard set up in 
the Pow T er Authority Act and must be negotiated under 
the procedure of public notice and open public hearings. 

Petitioner stated on the record in this proceeding its 
readiness to cooperate wdth public agencies in the neighbor¬ 
ing States of Vermont, New Hampshire and Massachusetts, 
as well as with the Federal Power Commission, to insure 
the widest possible public benefits from the project. In its 
policy statement before the Federal Power Commission, 
the Petitioner stated as its purpose that through the inter¬ 
connection of the St. Lawrence project, and interchange of 
power, wdth systems in adjacent States and Provinces, the 
project would make additional benefits available to all such 
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cooperating systems, as well as to New York State. Peti¬ 
tioner further stated on the record that when the project 
is licensed and it is feasible to undertake plans for inter¬ 
changes and interconnections with systems in adjacent 
States, such plans, including provision for transmission 
and sale of power at reasonable rates, would be submitted 
to the Federal Power Commission in accordance with the 
terms of the Federal Power Act. The Petitioner was sup¬ 
ported in this regard by the Commission’s Staff and by 
public officials of the States of Vermont, New Hampshire 
and Massachusetts. 

Section 10 (g) Federal Power Act (49 Stat 842; 16U.S.C. 
803 (g)) provides that the Commission may include in a 
license such conditions not inconsistent with the terms of 
the Act as the Commission may require. 

i 

Proposed Power Facilities Beneficial to 
and Will Promote Navigation Project 

11. The Power Authority Act provides (Sectiop 1005 
(1)) that any power project undertaken by the Petitioner 
pursuant to the said Act, shall be consistent with and in aid 
of the plans of the United States for the improvement of 
commerce and navigation along the St. Lawrence River, 
and shall be so planned and constructed as to be adaptable 
to the plans of the United States therefor, so that thej neces¬ 
sary channels, locks, canals and other navigational facili¬ 
ties may be constructed and installed by the United iStates 
in, through, and as part of such project. 

The basic plans for the development of the International 
Rapids Section of the St. Lawrence River, which weife gen¬ 
erally incorporated in Petitioner’s application for license, 
were prepared by the Corps of Engineers, United States 
Army, in cooperation with the Petitioner, the Hydro- 
Electric Power Commission of Ontario, the Federal jPower 
Commission, and other agencies in both the United jStates 
and Canada. A general plan for the development |of the 
International Rapids Section for power and navigation, 
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comprising the dual-purpose plan, was recommended by 
the United States and Canadian Advisory Committees in 
their joint report dated January 3, 1941, Prior to the is¬ 
suance of that report, a Special Engineering District was 
set up by the Chief of Engineers, United States Army, for 
the purpose of making thorough engineering studies and 
investigations in the field at the site of the proposed devel¬ 
opment. The results of this work are incorporated in a 
report dated April 30, 1942 which report recommends the 
main features included in Petitioner’s project under its 
so called power priority plan: to wit, the Barnhart Island 
power house and the Long Sault Dam. 

As is shown in Petitioner’s application and the exhibits 
thereof, and the testimony of record, the major structures 
to be erected by Petitioner in the International Rapids 
Section, including the Long Sault Dam and the Barnhart 
Island power house, will be built at the same sites and 
in the same manner as was proposed in the Chief of Engi¬ 
neer’s report of April 30, 1942, under the dual-purpose 
plan. 

Navigation through the International Rapids Section will 
be fully maintained under Petitioner’s power-priority plan 
at the present controlled depth of existing Canadian canals 
and locks in the section of the International Rapids Section 
between Ogdensburg, New York and Massena, New York, 
through the installation of a new lock on the Ontario side 
of the Barnhart Island power house. 

Under the power-priority plan proposed by the Petitioner 
adequate control facilities will be installed at the Long 
Sault Dam itself, together with such channel enlargements 
as are necessary to comply fully with requirements for 
regulating the flow of the river below the power house and 
will make possible the operation of the power house at the 
full ultimate level of 242.0 feet. Under this proposed plan, 
installation of the Iroquois Control Dam and side canal, 
which had heretofore been proposed under the dual-pur¬ 
pose plan in order to provide for initial operation of the 



power house at a level of 238.0 feet will be made unneces¬ 
sary. This modification results in a substantial saving in 
cost of construction and operation, both for the power proj¬ 
ect and for later improvement of the river for navigation. 

The power-priority plan proposed by the Petitioner pro¬ 
vides for the full utilization of the flow of the rivet* at an 
85 foot-head at 242.0 foot elevation. As presented in Peti¬ 
tioner’s application for license, its power-priority plan 
project is designed as one adaptable to and in aid'of the 
plans for future improvement of the river for navigation, 
and for the development of this natural resource for the 
maximum public benefit. 

In its report on Petitioner’s proposed project, the Bureau 
of Power of the Federal Power Commission concluded that 
Petitioner’s project would adequately develop the:power 
resources of the International Rapids Section; that the 
project works proposed were compatible with and readily 
adaptable to future improvement of the river for naviga¬ 
tion; and that Petitioner’s project is best adapted to a 
comprehensive plan for development of the St. Lawrence 
River. 

The Bureau’s conclusion that Petitioner’s proposed 
power-priority plan is adaptable to future improvement of 
the river for navigation, which is a condition precedent to 
the granting of a Federal Power Commission license as 
provided in Section 10 (a) of Federal Power Act (49 Stat 
842; 16 U.S.C. 803 (a)), is in accord with recommendations 
to the same effect made by the Secretary of the Arnjiy and 
the Chief of Engineers, pursuant to Section 4 (e) |of the 
Federal Power Act (49 Stat 839; 16 U.S.C. 797 (ei)), in¬ 
corporated in the testimony of the Assistant Chief of Engi¬ 
neers, United States Army, for Civil Works. 

i 

! 

Points on Which Petitioner Intends to ReiLy 

12. The Petitioner believes and therefore alleges that 
it is aggrieved and substantially prejudiced and injured by 
the Order of the Commission, the force and effect of! which 





12 


denies to the people of the State of New York, and to con¬ 
sumers within economic transmission distance, the hydro¬ 
electric energy potentially available from the International 
Rapids Section of the St. Lawrence River. 

Specifications of Error 

13. The Petitioner states and assigns the following 
grounds and reasons for the granting by this Honorable 
Court of the relief prayed for herein: 

A. The Commission has erred as a matter of fact and 
law in finding and concluding that the Petitioner might not 
make project power available for distribution to as large 
an erea as should be considered. 

B. The Commission has erred as a matter of fact and 
law in disregarding the testimony of record, and in failing 
to find and conclude that under Petitioner’s plans for opera¬ 
tion of the proposed project, Petitioner is ready and will¬ 
ing to cooperate with agencies in neighboring states, as well 
as with the Federal Power Commission, in insuring the 
widest possible benefits from its proposed project. 

C. The Commission has erred as a matter of fact and 
law, and has acted in excess of its statutory authority, in 
finding and concluding that Petitioner’s proposed project 
would not provide for immediate construction of the St. 
Lawrence seaway. 

D. The Commission has erred as a matter of fact and 
law in disregarding the testimony of record that the in¬ 
stallation by the Petitioner and the Hydro-Electric Power 
Commission of Ontario of all works primarily for power 
and the major part of the works common to power and 
navigation in the International Rapids Section, offers the 
most expeditious plan for completing the entire over-all 
development of the St. Lawrence River. 

E. The Commission has erred as a matter of fact and 
law, in failing to find and conclude that Petitioner’s pro- 
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posed project is desirable and justified in the public interest 
for the purpose of improving and developing the! Inter¬ 
national Rapids Section of the St. Lawrence River for the 
use and benefit of interstate and foreign commerce. 

F. The Commission has erred as a matter of fact and 
law in failing to find and conclude that Petitioner’s pro¬ 
posed project is best adapted to a comprehensive plan for 
improving or developing the St. Lawrence River for the 
use and benefit of interstate and foreign commerce, for the 
improvement and utilization of waterpower development 
and for other public beneficial uses. 

G. The Commission has erred as a matter of fact and 

law, and has acted in excess of its statutory authority in 
finding and concluding that by means of revenues from the 
power facilities alone, the over-all seaway and powe^ proj¬ 
ect will be completely self-liquidating, and if constructed 
as a Federal project, will remain a potential source! of na¬ 
tional revenue at the will of Congress for the indifinite 
future. j 

i 

H. The Commission has erred as a matter of fhct and 
law and has acted in excess of its statutory authority, in 
finding and concluding that the development of the j power 
resources of the St. Lawrence River should be undertaken 
by the United States Government. 

i 

I. The Commission has erred as a matter of fapt and 
law in denying Petitioner’s application for licence for 
Project No. 2000. 

i 

J. The Commission has erred as a matter of fact and 
has acted in excess of its statutory authority, in referring 
this matter to Congress. 

K. The Commission has erred as a matter of law in 
denying Petitioner’s request for a rehearing. 

L. The Commission has erred as a matter of law in dis¬ 
regarding the standards and requirements set forth in 





Section 8 (b) of the Administrative Procedure Act (60 
Stat 242; 5 U.S.C. 1007 (b)). 

M. The Commission has erred as a matter of law in 
failing to specify its reasons or basis for disregarding the 
testimony of record supporting the issuance to the Peti¬ 
tioner of a license for Project No. 2000. 

N. The Commission has erred as a matter of law in 
failing to specify its reasons or basis for disregarding the 
recommendations of its own staff and the Assistant Chief 
of Engineers for Civil Works, United States Army, that 
a license be granted to the Petitioner. 

O. The Commission has erred as a matter of law in 
failing to specify its reasons or basis for referring the mat¬ 
ter to Congress in the light of the long history of delay to 
act favorably on St. Lawrence legislation. 

P. The Commission has erred as a matter of law in 
failing to specify its reasons or basis for recommending to 
Congress that the power project be undertaken by the Fed¬ 
eral Government itself. 

Q. The Commission has erred as a matter of law in 
failing to specify its reasons or basis for reversing the long 
established policy and plan, which it previously supported, 
under which the International Rapids Section of the St. 
Lawrence River is to be developed for power purposes by 
New York State, as first provided for in the Federal-State 
Accord of February 7, 1933. 

R. The Commission has erred as a matter of law in 
failing to specify its reasons or basis for assuming that 
Petitioner would not make project power available for dis¬ 
tribution to consumers in adjacent states within economic 
transmission distance of the project. 

S. The Commission has erred as a matter of law in 
failing to specify its reasons or basis for concluding that 
Federal operation of the power project would be more 
advantageous to the consuming public. 
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T. By reasons of the errors hereinabove specified, al¬ 
leged and set forth, all Findings and Conclusions contained 
in Finding 9 of the Commission’s Opinion and Order in 
respect to the possibility that Petitioner might not make 
power available to as large an area as should be considered 
and that its proposed project would not provide fopr im¬ 
mediate construction of the seaway; in Finding 10 jn re¬ 
spect to the use of power revenues for the purpose of 
making the over-all seaway and power project self-liquidat¬ 
ing and as being a potential source of national revenue for 
the indefinite future; in Finding 11 in respect to construc¬ 
tion of the power project by the United States itself; the 
determinations in Clause A of the Commission’s Order in 
respect to denial of the application for license, and in 
Clause B thereof recommending that the power project be 
undertaken by the United States itself are, and each of 
such findings, conclusions and determinations is, contrary 
to fact, erroneous in law, arbitrary and capricious, iiji vio¬ 
lation of the provisions of the Federal Power Act, contrary 
to and unsupported by evidence and in excess of the statu¬ 
tory authority of the Commission. 

Dated: March 23, 1951 

i 

Respectfully submitted, 

Charles M. Goetz 

i 

Office and Post Office Address 
1044 Shoreham Building 
Washington 5, D. C. 

Attorney for Petitioner 


i 
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Presiding Examiner's Intermediate Decision 

IN THE MATTER OF 

THE POWER AUTHORITY OF THE STATE OF NEW YORK 

Project No. 2000 

Upon an Application for a License Under the Provisions 
of the Federal Power Act 

APPEARANCES 

For the Applicant 

Charles M. Goetz,*Esquire 

Ivan Sattem, Esquire 

Francis B. Wilby, Chairman 

Fred J. Freestone, Vice Chairman 

George S. Reed 

Gerald V. Cruise 

Jacob Grumet 

Ralph G. Sucher, Esquire 

For the Vermont Public Service Commission 
Honorable James S. Holden, Chairman 

For Aluminum Company of America and St. Lawrence 
River Power Company, Special Participants 
Randall J. LeBoeuf, Esquire 
Francis T. Carmody, Esquire 

For National St. Lawrence Project Conference, 

Special Participant 

William F. Howe, Esquire 
Wiley Narron, Esquire 

Observers for Michigan Great Lakes Tidewater Com¬ 
mission and Wisconsin State Waterways Commission 
Mr. John C. Beukema 

1337 For Honorable Charles W. Tobey of New Hampshire 

Robert D. LaHeureux 
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For the Staff of the Federal Power Commission 

Willard W. Gatchell, Esquire 
Joseph B. Hobbs, Esquire 
Joan M. Moon, Esquire 


Honorable George D. Aiken of Vermont appeared and 
made a statement in his own behalf. 


Procedural Record 

Application for License, filed July 16, 1948. 

Limited Protest of Aluminum Company of America and 
The St. Lawrence River Power Company, filed August 26, 
1948. 

Protest of United Mine Workers of America, filed August 
26, 1948. 

Protest of National Coal Association, filed August 26, 
1948. 

Order Fixing Date of Hearing, Adopted August 26,1948. 

Petition to Intervene and Protest of National St. jLaw- 
rence Conference, filed September 23, 1948. 

Petition for Right to Intervene, filed by The St. Lawrence 
River Power Company September 23, 1948. 

Petition of Aluminum Company of America for Leave 
to Intervene, filed September 23, 1948. 

Supplement to Application, with Certain Exhibits, filed 
September 23, 1948. 

Tracings of Certain Exhibit Sheets to Application,! filed 
September 27, 1948. 

Answer of Applicant to Petition of Aluminum Company 
of America for Right to Intervene, filed September 29, ;1948. 

Answer of Applicant to Petition of National St. Lawrence 
Conference for Right to Intervene, filed September 29,1948. 

Answer of Applicant to Petition of The St. Lawrence 
River Power Company for Right to Intervene, filed Sep¬ 
tember 29, 1948. 

Designation of Presiding Examiner, filed September 30, 
1948. 

I 

i 

I 
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Order Denying Intervention and Granting Privilege of 
Limited Participation to Aluminum Company of America, 
adopted October 1, 1948. 

Order Denying Intervention and Granting Privilege of 
Limited Participation to The St. Lawrence River Power 
Company, adopted October 1, 1948. 

Order Denying Intervention and Granting Privilege of 
Limited Participation to National St. Lawrence Project 
Conference, adopted October 1, 1948. 

Tracings of Certain Exhibit Sheets to Application, filed 
October 1, 1948. 

Notice of Intervention, filed by Public Service Commis¬ 
sion of Vermont, October 5, 1948. 

1338 Hearing Session Held at Washington, D. C., Oc¬ 
tober 4, 5, 6 and 7, 1948. 

Supplemental Statement of Applicant, of Policy and 
Plan with Respect to Power Supply, filed October 25,1948. 

Main Briefs filed by Aluminum Company of America 
and The St. Lawrence River Power Company, National St. 
Lawrence Project, Applicant, Commission Staff Counsel, 
and State of Vermont, October 28, 1948. 

Stipulation of Transcript Corrections, filed November 
4, 1948. 

Order Opening Record to Receive Report of Secretary 
of Interior and Close Record Thereafter, adopted Novem¬ 
ber 10, 1948. 

Reply Briefs of Aluminum Company of America and 
The St. Lawrence River Power Company, National St. 
Lawrence Conference, Staff Counsel, and Applicant, filed 
November 12, 1948. 

Petition to Reopen for Additional Evidence, filed by Na¬ 
tional St. Lawrence Project Conference, December 15,1948. 

Answer by Applicant to Petition of National St. Law¬ 
rence Conference to Reopen Record, filed December 27, 
1948. 

Order Dismissing Petition to Reopen, of December 15, 
1948, and Holding in Abeyance Further Action on Appli¬ 
cation, adopted March 7, 1949. 



Order Resuming Consideration of Application and Plac¬ 
ing Same on Active Docket, adopted November 1, 1949. 

Initial Decision, filed December 19, 1949. 

Record Certified December 19, 1949. 
law, presiding examiner: The present proceeding is;upon 
an application filed with this Commission July 16, 1948, 
by the Power Authority of the State of New York £or a 
license under the Federal Power Act for a power project 
to be located in the County of St. Lawrence and State of 
New York. 

The National St. Lawrence River Conference, The Alumi- 
num Company of America and the latter’s wholly owned 
subsidiary, The St. Lawrence River Power Company, filed 
petitions to intervene. Intervention was denied by this 
Commission but each of the said petitioners was granted 
the right of limited participation by orders adopted October 
1, 1948. 

Notice of intervention was filed by the Public Service 
Commission of the State of Vermont, October 5j 1948. 
1339 In accordance with a Commission order of August 
26, 1948, hearing was held at Washington, £>. C., 
beginning October 4, 1948 and being concluded October 7, 
1948. Briefs were filed by all parties and reply briefs were 
filed by all except the State of Vermont. 

Statement of the Case 

The Applicant, an independent agency of the State of 
New York, created for the purpose of developing the hydro¬ 
electric power resources of the St. Lawrence River,; seeks 
to construct and operate a dam known as the Long Sault 
Dam, near Massena, New York, connecting the American 
mainland with the upstream end of Barnhart Island, and 
a power house extending from the foot of Barnhart Island 
to the midpoint of the main channel of the St. Laurence 
River, said midpoint being the boundary line between the 
United States and Canada and said power house to con¬ 
tain 18 units with a combined installed capacity of 1,100,000 
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horsepower at an 81-foot head. The Applicant also seeks 
authority to make certain channel improvements and for 
the construction of other facilities necessary to the opera¬ 
tion of the proposed dam and power house. 

The Applicant, jointly with The Hydro-Electric Power 
Commission of Ontario (a body corporate under and by 
virtue of The Power Commission Act, a Statute of the 
Province of Ontario, Canada), proposes to construct cer¬ 
tain works in accordance -with the project hereinafter de¬ 
scribed as the New York-Ontario Power Priority Plan for 
the Development of the International Rapids Section of 
the St. Lawrence River. Under the plan the Applicant pro¬ 
proposes to construct, pursuant to authority granted 
1340 by the Federal Power Commission, those works 
provided for in the aforesaid plan which lie within 
the State of New York, on the United States side of the 
international boundary line, and The Hydro-Electric Power 
Commission of Ontario will undertake to construct those 
works which lie within the Province of Ontario, on the 
Canadian side of the international boundary. The power 
produced at the proposed project by the natural flow of 
the river would be divided equally between the Applicant 
and The Hydro-Electric Power Commission of Ontario. 

The facilities proposed by the Applicant are a portion 
of the facilities known as the St. Lawrence Seaway Project. 
On March 19, 1941 the governments of the United States 
and Canada entered into an agreement known as the “Cana- 
dian-American Great Lakes-St. Lawrence Agreement of 
March 19, 1941”. This agreement was, by its terms, made 
subject to approval by the Congress of the United States 
of America and the Parliament of Canada, and provided 
for the construction of certain navigation and power facil¬ 
ities in the St. Lawrence River. Although repeatedly sub¬ 
mitted to Congress by the President, no definitive action 
has been taken therein and the Applicant, the Power Au¬ 
thority of the State of New York, sometimes hereinafter 
referred to as the “Power Authority”, now proposes that 
it (the Power Authority) shall, in cooperation with The 
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Hydro-Electric Power Commission of Ontario, construct 
that portion of the proposed facilities which is to be util¬ 
ized for the generation of electric energy. The proposal 
agreed to by The Hydro-Electric Power Commission of 
Ontario, sometimes hereinafter called “Ontario 

1341 Hydro”, is for the Power Authority and Ontario 
Hydro to cooperate in the construction of the afore¬ 
said power facilities, the Power Authority to construct the 
facilities within the United States under authorization now 

i 

sought from this Commission and Ontario Hydro to con¬ 
struct the portion of said facilities lying within tlie Do¬ 
minion of Canada. It appears that Ontario Hydro i^ itself 
an independent agency of the Province of Ontario requiring 
no authority from any agency within Canada beforie pro¬ 
ceeding with construction and operation of its part of the 
proposed facilities. It is, however, admitted by the Appli¬ 
cant and by Ontario Hydro that, in addition to the easting 
powers of Ontario Hydro and any license which the Appli¬ 
cant may obtain from this Commission, construction can¬ 
not be begun until approval is obtained from the Inter¬ 
national Joint Commission, set up by the United States 
and Canada pursuant to the treaty of 1909 between the 
two governments. Applications seeking approval from the 
International Joint Commission have been prepared by 
both Ontario Hydro and the Applicant. The rules pf the 
International Joint Commission, however, provide for the 
submission of all matters through the foreign offices of 
the two governments, and the application of the Power 
Authority has been held up by the State Department and 
apparently will not be presented to the International! Joint 
Commission until the possibility of approval of the entire 
Seaway Agreement of March 19,1941 by the 81st Congress 
has been thoroughly explored. 

i 

1342 The Issues 

i 

Primary issues involved in this proceeding are: 

(1) Whether the proposed project is one for the develop- 


ment, transmission and utilization of power across, along 
or from a stream over which Congress has jurisdiction 
under its authority to regulate commerce with foreign na¬ 
tions and among the several states; 

(2) Whether the plans of the dam or other structures 
affecting navigation have been approved by the Chief of 
Engineers and the Secretary of the Army. 

(3) WTiether the plan submitted is best adapted to con¬ 
serve and utilize in the public interest the water resources 
of the region; 

(4) Whether the Applicant has complied with all ap¬ 
plicable state laws; 

(5) WTiether the Applicant is able to carry out the pro¬ 
posed plan if a license for the project is issued by this 
Commission; 

(6) WTiether, in the judgment of this Commission, the 
development of the water resources of the International 
Rapids Section of the St. Lawrence River should be under¬ 
taken by the United States itself. 

Contentions of the Parties 

The Applicant contends that: 

(1) The Power Authority of the State of New York is 
a corporate municipal instrumentality of the State and as 
such is entitled to be given preference under the Federal 
Power Act in the issuance of a license. 

(2) The Applicant has submitted satisfactory evidence of 
compliance with the requirements of all applicable state 
laws in so far as is necessary to effect the purposes of a 
license. 

(3) No evidence has been introduced to show that the 
United States itself should undertake the proposed devel¬ 
opment. 

(4) The Applicant's proposed project, as described in its 
application for license, is best adapted to a comprehensive 

plan for the improvement and development of the 
1343 International Rapids Section of the St. Lawrence 
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River for the use and benefit of interstate or foreign 
commerce, for the improvement and utilization of water 
• power development, and for other beneficial public uses. 

(5) The Applicant’s plans are compatible with, an|d read¬ 
ily adaptable to, future improvement of the River for navi¬ 
gation. 

(6) There will be a ready power market available for 
the power to be produced by the project. 

(7) The Applicant has the financial ability to catry out 
the project. 

The National St. Lawrence Conference contends that: 

! 

i 

(1) Proper effectuation of the proposed development 
would require a treaty or an international agreement ap¬ 
proved by Congress. 

(2) The Federal Power Commission lacks jurisdiction 
and authority to issue a license because the facilities pro¬ 
posed do not constitute the complete project and facilities 
lying in the Dominion of Canada and owned by a Cajnadian 
proprietor are essential to operation of the facilities here 
proposed. 

(3) The proposed facilities are not best adapted to con¬ 
serve and utilize in the public interest the water resources 
of the region. 

(4) This Commission cannot grant a license in accord¬ 
ance with the application without recognizing the claim of 
the State of New’ York to the bed, w T ater and water power 
of the St. Lawrence River within that State. 

i 

(5) The Applicant cannot lawfully accept the license con¬ 
taining the terms and conditions required by Section 6 of 
the Federal Powrer Act. 

! 

The Aluminum Company of America and The StL Law¬ 
rence River Power Company contend that: 

(1) The proposed project is not such as will be best 
adapted to a comprehensive plan for the improvement and 
utilization of water power development in the International 
Rapids Section of the St. Lawrence River. 

1344 (2) In order to secure a project which Is best 

adapted to a comprehensive plan for the improve- 
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ment and utilization of water power development in the 
International Rapids Section of the St. Lawrence River, 
plans and specifications of the project works should be 
modified to provide for intake works in the dike to be con¬ 
structed across the point of intake of The St. Lawrence 
River Power Company’s power canal on the south bank 
of the St. Lawrence River at a point southerly of the west¬ 
ern tip of Long Sault Island, such intake works to pro¬ 
vide for the diversion into the power canal of said The 
St. Lawrence River Power Company of a minimum flow of 
25,000 c.f.s. 

(3) The amendments to the plans and specifications of 
the project works should provide for the continued diver¬ 
sion of a minimum of 25,000 c.f.s. through such intake works 
of the power canal of The St. Lawrence River Power Com¬ 
pany. 

(4) If the Commission should determine, either in its 
order authorizing the issuance of a license or upon later 
application for an amendment thereto, that the use by the 
licensee of said 25,000 c.f.s. through the project power 
house is more efficient than the use thereof through the 
power canal and plant of The St. Lawrence River Power 
Company, the licensee should apply for a modification of 
the project so as to acquire such lands, franchises and other 
property rights of The St. Lawrence River Power Com¬ 
pany as may be necessary or appropriate. When and if 
the said 25,000 c.f.s. are transferred for use at licensee’s 
power house rather than for use thereof at the power house 
of The St. Lawrence River Power Company, the value, 
nature, quality and extent of the property rights and 
franchises of The St. Lawrence River Power Company may 
be determined between it and the licensee by negotiation 
or, in the event of failure to agree thereon, in judicial con¬ 
demnation proceedings. 

The Public Service Commission of the State of Vermont 
contends that: 

(1) There is a substantial economic need within the State 
of Vermont for an additional source of hydro-electric 
energy. 


(2) The current power shortage in the State of Vermont 
seriously affects the economic welfare of the people of the 
State in that it works a curtailment in agricultural and 
industrial output. 

1345 (3) The State of Vermont is located within eco¬ 

nomic transmission distance of the project. 

(4) The power resources of the State of Vermont are 
made available for its present transmission facilities to 
other states in New England and in New York under 
emergency conditions. 

(5) The interests of the people in areas within economic 
transmission distance of the proposed project on the St. 
Lawrence River require that any license for development 
of such natural resources issued to the Power Authority 
of the State of New York be conditioned for future 1 alloca- 

i 

tions between areas within and without the State of New 
York as shall be determined from time to time by the Fed¬ 
eral Power Commission. 

Commission Staff Counsel assume that, if a license is 
issued, it will contain the usual regulatory provisions, to¬ 
gether with a requirement that a reasonable portion of the 
energy output be made available for distribution | within 
economic transmission distance in states other th^n New 
York, and contend that: 

(1) Applicant is a corporate municipal instrumentality 
of the State of New York, existing by virtue of Title 1, 
Article 5 of the Public Authorities Law, New York Laws 
of 1939, Chapter 870, approved June 15, 1939. 

(2) Public notice has been given as required by the Fed¬ 
eral Pow T er Act. 

(3) The project does not affect any Government dam, 
nor will the issuance of a license therefor as hereinafter 
provided affect the development of any water resources 
for power purposes which should be undertaken by the 
United States itself. 

(4) Upon the terms hereinafter provided, the proposed 
project is best adapted to a comprehensive plan for im¬ 
proving and developing the St. Lawrence River for the 
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use and benefit of interstate and foreign commerce, for 
the improvement and utilization of water power develop¬ 
ment and for other beneficial public uses, including recrea¬ 
tional purposes. 

1346 (5) The Applicant has submitted satisfactory evi¬ 

dence of compliance with applicable State laws as re¬ 
quired by Section 9(b) of the Act. 

(6) In accordance with Section 10(d) of the Act, the rate 
of return upon the net investment in the project and the 
proportion of surplus earnings to be paid into and held in 
amortization reserves are reasonable as hereinafter speci¬ 
fied. 

(7) The horsepower capacity hereinafter authorized to 
be installed in the project will be 1,100,000 and the energy 
generated thereby will be utilized in New York and ad¬ 
joining States. 

(8) The amount of annual charges to be paid under the 
license for the purpose of reimbursing the United States 
for the cost of administration of Part I of the Act is reason¬ 
able as hereinafter fixed and specified. 

(9) The proposed project is economically feasible. 

(10) The Secretary of the Army, by letters dated July 
29, 1948 (Ex. 53) and September 10, 1948 (Ex. 52), the 
latter being also signed by the Chief of Engineers, reported 
favorably on the application in accordance with Section 
4(e) of the Act. 

(11) The maps and plans filed as part of the applica¬ 
tion, as amended, and designated as Exhibit J in five sheets 
(FPC Nos. 2000-1, -2, -3, -4, and -5), Exhibit L in six sheets 
(FPC Nos. 2000-6, -7, -8, -9, -10, and 11) and Exhibit M, 
with the exception of paragraph one of page one which 
refers to the 1942 Report of the St. Lawrence Project by 
the Corps of Engineers, United States Army, conform to 
the Commission’s rules and regulations. 

The Facts in Evidence 

The St. Lawrence River system comprises Lakes Su¬ 
perior, Michigan, Huron, Erie and Ontario with their drain- 
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age areas and connecting waterways, and the St. Lajwrence 
River from the foot of Lake Ontario to the Gulf j of St. 
Lawrence with its tributaries. 

The total drainage area above the foot of the In- 

1347 ternational Rapids Section at St. Regis, Newf York, 
is approximately 303,000 square miles, of j which 

95,000 square miles are water surface. The stream is Unique 
among rivers of the world in that the tremendous storage 
capacity of the lakes within the watershed regulates the 
flow in the river to an unusual extent; the maximuih aver¬ 
age monthly outflow at the outlet of Lake Ontario! being 
about 314,000 cubic feet per second, the observed ayerage 
mean monthly outflow from 1860 to 1940 inclusive, 237,000 
cubic feet per second and the minimum outflow 1^44,000 
cubic feet per second. 

The St. Lawrence River system, in conjunction with the 
Gulf of St. Lawrence, provides a continuous waterway 
extending 2,347 miles into the heart of the Continent from 
the Atlantic Ocean at the strait of Belle Isle to Luluth, 
Minnesota. The first 843 miles between the Atlantic Ocean 
and the city of Quebec is through the Gulf of St. Laurence, 
which is salt water, terminating in a tidal estuary extend¬ 
ing up to the city of Quebec. The St. Lawrence River from 
Quebec to Lake Ontario, comprising approximately 342 
river miles, is one of the larger rivers of the world based 
upon volume of flow, but the channel is subdivided by hun¬ 
dreds of islands and the slope broken by numerous rapids 
which, under original conditions, were severe barriers to 
navigation. From the foot of Lake Ontario to Duluth, the 
sailing distance is 1,162 miles and to Chicago 1,061 miles, 
by way of the Great Lakes and their connecting chajnnels. 
Generally speaking, the main bodies of the Great Lakes 
have ample depth for all classes of navigation, but the con¬ 
necting waterways in their original condition pre- 

1348 sented more or less complete barriers to the passage 
of vessels. The connecting channels are Niagara 

River containing Niagara Falls and the Whirlpool Rjapids 
between Lakes Ontario and Erie (Welland Canal used by 
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navigation); the Detroit River, Lake St. Clair and St. 
Clair River between Lakes Erie and Huron; the St. Marys 
River with locks at Sault Ste. Marie, between Lakes Huron, 
Michigan and Superior; and the Straits of Mackinac be¬ 
tween Lakes Huron and Michigan. 

The drainage area tributary to the Great Lakes consists 
of a comparatively narrow belt of land extending around 
the lakes and including practically all of the two peninsulas 
of the State of Michigan. The region along the United 
States side is generally well developed from both an agri¬ 
cultural and industrial standpoint and includes the im¬ 
portant cities of Buffalo, New York; Cleveland, Ohio; De¬ 
troit, Michigan; Chicago and environs, Illinois; Milwaukee, 
Wisconsin; and Duluth, Minnesota, as 'well as many other 
smaller cities. The region on the Canadian side north of 
Lakes Superior and Huron is in general more barren, 
glaciated terrain with bedrock exposed in many areas, 
while the Canadian territory north of Lakes Erie and On¬ 
tario and along the St. Lawrence River is -well developed 
agriculturally with many important industrial centers, in¬ 
cluding the cities of Montreal, Toronto, Hamilton, Welland 
and Windsor. The entire region is well supplied with first- 
class highways and railroads, and commercial navigation 
facilities on the Great Lakes are of vast economic im¬ 
portance. The waterways between Lakes Superior and 
Huron and between Lakes Huron and Erie carry many 
times more tonnage than any other inland water- 
1349 ways in the world. The total tonnage passing through 
the Soo locks during 1941 exceeded 110,000,000 tons. 
The total traffic of Detroit River during 1941 exceeded 128,- 
000,000 tons. The waterborne commerce consists principally 
of iron ore, coal and grain. A large fleet of vessels espe¬ 
cially designed for conditions existing on the Great Lakes 
is engaged in this commerce. 

The controlling depths from the head of the Great Lakes 
to Chimney Point on the St. Lawrence River (some 68 
miles below the foot of Lake Ontario) are not less than 
20 ft. for up-bound traffic and 22 ft. for down-bound traffic 
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at any point. In the section of the St. Lawrence River be¬ 
tween Chimney Point and Montreal, the controlling depths 
are only 14 ft. Below Montreal controlling depths are 32.5 
ft. to Quebec and in excess of 35 ft. below the latter city. 

In addition to the large cities heretofore enuiherated 
several smaller but important cities on the southern shore 
of Lake Erie have harbors which are important i depots 
and transmission points in the movement of iron ore and 
coal. These include Erie, Pennsylvania; Conneaut, Ohio; 
Ashtabula, Ohio; and Toledo, Ohio. It is a matter jof com¬ 
mon knowledge of which -we are forced to take notice that 
the vast deposits of iron ore in land adjacent to L^ke Su¬ 
perior, which have for more than two generations been 
the principal sources of supply for the great steel industry 
of the Pittsburgh area as well as that of the cities closer 
to the Great Lakes, are being rapidly depleted. Apparently, 
new methods of smelting must be developed at great cost 
in order to make practicable the utilization qf lower 
1350 grade ores, or new sources of rich ores njiust be 
found. If, as appears probable, these new sources of 
rich ores are to be found and developed outside of the im¬ 
mediate basin of the Great Lakes, the means must bfe found 
to transport these ores directly and in large vessels from 
their sources to the Great Lakes area where excellent 
handling facilities have been created over a long period 
of years, or it will be necessary to entirely reorient the 
American steel industry and create new handling facilities, 
and perhaps transportation facilities. Such reorientation 
might, in turn, affect all industries which depend upqn steel 
as a raw material. 

The International Rapids Section 
of the St. Lawrence River 

The international boundary between Canada and the 
United States follows the river from Lake Ontario to a 
point in the channel in the vicinity of St. Regis, New York, 
then strikes inland on the United States or southerly side 
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of the river. The river channel between Lake Ontario and 
St. Regis has an international status but downstream from 
St. Regis, New York, it is entirely within Canadian terri¬ 
tory. The portion of the river from Lake Ontario to Chim¬ 
ney Point, a few miles below Ogdensburg, New York, is 
commonly referred to as the “Thousand Islands Section” 
while the “International Rapids Section” comprises the 
reach, approximately 46 river miles, between Chimney Point 
and St. Regis, New York. The portion of the river below 
St. Regis is called the “Canadian Section”. The total fall 
within the International Rapids Section is approximately 
92 feet at mean river stage, the greater portion of 
1351 which is concentrated in three main breaks in the 
flow line, namely: (1) the Galop Rapids in the vicin¬ 
ity of Galop Island located a few miles downstream from 
Chimney Point; (2) the Rapids Plat portion in the vicin¬ 
ity of Ogden Island, just upstream from Morrisburg, On¬ 
tario; and (3) the famous Long Sault Rapids located in 
the vicinity of Long Sault Island, several miles upstream 
from Cornwall, Ontario. The break in the flow line at Galop 
Island is in realitv the control for the level of the water 
surface in Lake Ontario. This break is caused by the 
passage of the river down a ridge of hard rock, with a gen¬ 
eral north-south strike, which crosses the area. The Thou¬ 
sand Islands Section has very little slope and such low 
velocity that it is practically an extension of the lake. It, 
therefore, follows that the effect on the levels of Lake On¬ 
tario must be given careful consideration in connection with 
plans for changes in the discharge through the Galop Island 
Section. A 27-foot channel has been provided throughout 
the Thousand Islands Section, each country having per¬ 
formed the necessary dredging within its respective bound¬ 
ary. The numerous islands in the channel through the In¬ 
ternational Rapids Section cause many back channels and 
cross channels, creating hazards to navigation. The flow in 
this section of the river is generally swift, reaching veloci¬ 
ties as great as 12 miles per hour at some points. A series 
of lateral canals, providing a 14-foot navigable depth along 
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the Canadian side of the International Rapids Section, and 
by-passing the steeper portions of the section, was con¬ 
structed by the Dominion of Canada early in the present 
century. These canals, which still constitute the 

1352 avenue of waterborne commerce between the Great 
Lakes and Montreal, contain several locks with!the 

following controlling dimensions: length, 252 feet, width, 
44 feet, and depth over sills, 14 feet. 

Within the International Rapids Section, the geologic 
formation, in general, consists of glacial till ranging in 
thickness from a few feet up to 200 feet or more, includ¬ 
ing thick beds of marine clay in many localities. These 
formations overlie the bed rock which is generally uni¬ 
form in contour but broken by gentle valleys and ridges, 
with a general north-south strike, which are in turn inter¬ 
sected by depressions from pre-glacial drainage chamtels. 
The glacial till consists principally of clay, sand, grajvel, 
and boulders intermixed in irregular manner. The bed jand 
banks of the stream are in general paved with large boul¬ 
ders and are not subject to erosion. This condition, together 
with the great storage capacity of the lakes in the water¬ 
shed, renders the river water unusually free from silt. The 
winter climate is severe. Sub-zero temperatures are com¬ 
mon and heavy ice covers form wdierever the condition^ of 
flow permit. The ice problem is an important factor in the 
design of any hydraulic structures in this region. 

The Project as Proposed 

The project covered by the present application is con¬ 
ceived to develop the International Rapids Section of the 
St. Lawrence River for the purpose of producing and trans¬ 
mitting hydro-electric energy to meet present and future 
requirements of the region within economic tralns- 

1353 portation distance of the project. The main struc¬ 
tures of the contemplated power development are the 

Long Sault Dam near Massena, New 7 York, connecting fthe 
American mainland with the upstream end of Barnhart 
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Island, and the Barnhart Island power house extending 
from the foot of Barnhart Island to the Canadian shore. 
These structures, together with dikes on both shores, will 
create the necessary pool and head for the development 
of power, and maintain 14-foot navigation through the 
exisiting Canadian canal system. The proposed Barnhart 
Island power house is a structure 3,585 feet long and 80 
feet wide straddling the boundary between New York and 
Ontario. Thirty-six units, having a combined installed ca¬ 
pacity of 2,200,000 horsepower at 81-foot head, are to be 
installed in the power house. One-half of the total installa¬ 
tion or 1,100,000 horsepower is to be constructed by the 
Power Authority of the State of New York and a license 
for this half of the facilities is here sought. The facilities 
for which a license is asked comprise 18 turbines of 61,000 
horsepower each which will drive 18 electric generators, 
rated at 55,000 kva at 95 per cent power factor. The firm 
energy output of the Applicant’s units in an average year 
is estimated at 5,000,000,000 kilowatt-hours and it is further 
estimated that an additional 1,300,000,000 kilowatt-hours 
of secondary energy may be generated. 

The character of the works proposed to be constructed 
conforms generally with the recommendations contained 
in the Joint Report of January 3,1941 of the United States 
St. Lawrence Advisory Committee and the Canadian Tem¬ 
porary Great Lakes-St. Lawrence Basin Committee. 
1354 The project here proposed differs, however, from 
that proposed in the 1941 report of the Canadian 
Temporary Great Lakes-St. Lawrence Basin Committee 
and the United States St. Lawrence Advisory Committee, 
as more fully described in a final report submitted by the 
Corps of Engineers, United States Army, in 1942, in that 
the following works intended solely for navigation are not 
included in the proposed project: 

(a) Point Rockway canal and approach channels (Fea¬ 
ture 7); (b) Point Rockway lock and attached dikes (Fea¬ 
ture 8); (c) Long Sault canal and dikes (Feature 16); (d) 
Long Sault guard gate (Feature 17); (e) Robinson Bay 



lock, dikes, and drainage ditch (Features 18 and 19) ^ (f) 
Grass River lock and dikes (Feature 20); (g) Relocation 
of New York Central Railroad and Roosevelt Highway 
(Feature 35). 

There are also other differences in the improvements 
common to navigation and power as heretofore considered. 
Some of these variations relate to channel improvements 
in the vicinity of Galop Island, Sparrow Hawk Point, Point 
Three Points, Canada Island and Cornwall Island. 'The 
Iroquois Dam, proposed as part of the “ controlled single 
stage project (238-242) for works in the International 
Rapids Section” described in the 1942 report of the Corps 
of Engineers, United States Army, is omitted from the 
present project, and ice cribs and booms at the head of 
Galop Island are proposed as part of Project No. 2000). A 
maximum normal operating pool elevation of 242 feet 
initially is planned instead of a period of test operation 
at elevation of 238 feet proposed in the combined 
1355 navigation and power plan. An intake for the exist¬ 
ing Massena canal serving a power plant of Thq St. 
Lawrence River Power Company at Massena, New York, 
is omitted from Project No. 2000. The proposed project 
contemplates the construction of a dike across the canal 
intake of the hydro-electric plant of The St. Lawrence River 
Power Company and the shutting off of further diversion 
through such canal approximately 2y> years after the issu¬ 
ance of a license or l 1 /^ years after the commencement of 
construction. 

The Plant of The St. Lawrence River Power Company 

The St. Lawrence River Power Company (hereinafter 
called St. Lawrence Power), a wholly-owned subsidiary of 
the Aluminum Company of America, has a claimed original 
investment of $14,208,900 in its canal, power house £nd 
transmission facilities at Massena. With the construction 
of the facilities here proposed, the Massena plant of St. 
Lawrence Power will be rendered inoperative and its value 
will be measured in terms of salvage only. 
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St. Lawrence Power’s development in the Massena area 
consists of a canal extending from the St. Lawrence River 
in the South Sault Rapids Section to the Grass River with 
a power house at the intersection of the said canal and the 
Grass River. The generating facilities consist of 13 units 
with an installed name-plate capacity of 55,150 kilowatts, 
of which capacity 47,400 is in direct current units and the 
remainder is in alternating current, 25-cycle units. The 
power plant has a maximum capacity of 67,000 kilowatts 
which is reduced at certain seasons of the year by 
1356 ice jams which prevent the flow of water into the 
power company’s canal. The plant has been in opera¬ 
tion since 1910. Annual energy production has varied from 
a minimum of 40,792,010 kwh in 1921 to a maximum of 
530,312,630 kwh in 1947, and the average diversion of water 
has varied from 1,700 c.f.s. in 1921 to a maximum of 25,000 
c.f.s. in 1941. 

The plant of St. Lawrence Power was constructed pri¬ 
marily to supply electric energy to the adjacent plants of 
the parent company, which has an investment of $56,638,- 
900, of which $40,187,500 represents cost of the fabricating 
plant, $15,867,100 the cost of the reduction plant and $584,- 
300 consists of real estate and other items. Another wholly- 
owned subsidiary of Aluminum (Massena Terminal Rail¬ 
road Company) operates a common carrier railroad serv¬ 
ing principally the Aluminum Company plants. The Rail¬ 
road’s fixed capital is $2,184,500. 

St. Lawrence Power has no license from this Commission 
for its existing Massena plant and the record shows no 
valid authorization by any agency of the Federal Govern¬ 
ment for any of the facilities of St. Lawrence Power, except 
the submerged weir, authority for which appears to be in 
the nature of a temporary permit from the War Depart¬ 
ment, revocable at will and without recourse whenever the 
Department may see fit. 

The Chief Hydraulic Engineer of the Aluminum Com¬ 
pany of America stated in the record that, in his opinion, 
inclusion in the project of intake works at the entrance to 
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the Massena Canal serving the existing Massena power 
plant of Aluminum’s wholly-owned subsidiary* St. 

1357 Lawrence Power, would better enable the project 
to meet the requirement of the Act that it be best 

adapted to a comprehensive plan for improving or develop¬ 
ing the portion of the St. Lawrence River, in which jit is 
to be located. The testimony of witnesses for Aluminum 
Company and St. Lawrence Power raises some question as 
to the desirability of permitting utilization of excess water 
at certain times through the exisiting Massena power plant. 
However, there is no convincing evidence that there will be 
any excess water when the project structures are completed 
and placed in operation. 

It is also suggested by the Aluminum Company and its 
power subsidiary that the latter company be privileged to 

use the water until a sufficient number of units have been 

! 

constructed at the proposed Barnhart Island power hquse 
to permit utilization of the water through the generating 
facilities involved in the present project. Electric energy 
from St. Lawrence Power’s plant is utilized at the present 
time in the manufacture of aluminum. We see no reason 
why the Aluminum Company and its subsidiary power com¬ 
pany, if they desire to continue to utilize a portion ofj the 
waters of the St. Lawrence River until construction j has 
progressed to a stage making such utilization unfeasible 
and undesirable, should not make an application to jthis 
Commission for a short-term license for the existing opera¬ 
tions and for the construction and operation of such addi¬ 
tional facilities as may be required, in order to permit 
utilization of such waters during the period of construction 
of whatever facilities are to be built by a licensee orj by 
the United States Government at Barnhart Island. 

1358 The possible advantages of the continued operation 
of the Massena plant would then be properly before 

this Commission for consideration. Until such an applica¬ 
tion for further operation and for possible construction of 
additional facilities is received by this Commission, we jare 
not in a position to determine whether the Aluminum Cpm- 
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pany and its subsidiary should continue diversion of water 
from the St. Lawrence River to the Massena plant until 
an adequate utilization of all the available water may be 
effected. It might even be found, upon further study of 
the problem proposed by these intervenors here, that the 
waters of the St. Lawrence could be better used in some 
other manner, either for generation of power or for some 
other useful purpose during the construction period. If 
the project were to be constructed by the Federal Govern¬ 
ment, St. Lawrence Power would apparently not need to 
be compensated for any portion of its investment at 
Massena. 

St. Lawrence Power has, however, been authorized by 
the State of New York, in so far as the State could author¬ 
ize such action, to divert and use a portion of the water 
of the river for generation of electric energy. Therefore, 
if the project be constructed as a one-purpose project (for 
generation of electric energy only) by an agency of the 
State of New York, such state agency may well be found 
to be in the dilemma of successfully denying the validity of 
the authorization given by such agency’s master (the State 
of New York) or of paying full compensation for the facili¬ 
ties whose usefulness is to be terminated by the construc¬ 
tion of the new project. 

1359 The Supreme Court, in the case of Grand River 
Dam Authority v. Grand-Hydro, No. 6, October 
Term, 1948, held that a conservation and reclamation dis¬ 
trict created by the State of Oklahoma might properly be 
required in a condemnation proceeding (under Oklahoma 
state law) to pay compensation set by a jury for land, 
which has heard and considered testimony relating to the 
special value of it for power-site purposes. As in the pres¬ 
ent case, purported authority for use of water at the site 
appears to have been granted by the state to Grand-Hydro, 
a private corporation which held no license from the Fed¬ 
eral Government nor any preliminary permit issued to 
permit completion of plans for construction of a project. 
It appears that if a licensee is an agency of a State Gov- 
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eminent, it cannot deny the efficacy of the State’s purported 
grant to a private corporation, and would probabl^ be 
bound thereby. 

j 

Cost of Project 

This Commission’s Bureau of Power estimated the con- 

I 

struction cost of the portion of the proposed project [im¬ 
provements which constitutes the present project and which 
costs would, if a license were granted, be borne by the 
Power Authority of the State of New York, at $226,259,000 
on the basis of July 1948 prices. Annual costs, without 
allowance for taxes but including fixed charges and insur¬ 
ance, are estimated at $11,630,000, resulting in an average 
year kilowatt-hour cost of 1.85 mills at the site at 3; per 
cent, or an annual cost of $12,470,000 and an average year 
kilowatt-hour cost of 1.98 mills if money is obtained 
1360 at 3 !/> per cent. No provision is made in the appli¬ 
cation for transmission facilities. If generating 
facilities financed at 3 per cent and privately financed trans¬ 
mission facilities, with money obtained at 5 per cent,: are 
provided, the annual delivered costs would be $19,330,000 
total and 3.32 mills per average year kilowatt-hour. 1 If 
generation facilities are financed at 3 1 /* per cent and trans¬ 
mission facilities at 5 per cent, the annual costs woul4 be 
$20,170,000 total and 3.48 mills per average year kilowatt- 
hour. The estimated cost of providing the same power at 
the same load centers from fuel plants is stated to be $40,- 
200,000 per pear or 6.94 mills per kilowatt-hour. 

By its Exhibit No. 22 the Applicant estimates the total 
cost of construction of the project proposed at $463,374^000, 
of which amount $269,062,000 are claimed to be forj im¬ 
provements primarily for power and the remainder to be 
for various works common to navigation and power. Briga¬ 
dier General P. A. Feringa, Assistant Chief of Engineers 
for Civil Works in the Department of Defense, used the 
figure of $463,374,000 (based upon July 1948 levels) Sub¬ 
mitted by the Applicant and stated that this estimate had 
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pany and its subsidiary should continue diversion of water 
from the St. Lawrence River to the Massena plant until 
an adequate utilization of all the available water may be 
effected. It might even be found, upon further study of 
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waters of the St. Lawrence could be better used in some 
other manner, either for generation of power or for some 
other useful purpose during the construction period. If 
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if the project be constructed as a one-purpose project (for 
generation of electric energy only) by an agency of the 
State of New York, such state agency may well be found 
to be in the dilemma of successfully denying the validity of 
the authorization given by such agency’s master (the State 
of New York) or of paying full compensation for the facili¬ 
ties whose usefulness is to be terminated by the construc¬ 
tion of the new project. 

1359 The Supreme Court, in the case of Grand River 
Dam Authority v. Grand-Hydro, No. 6, October 
Term, 1948, held that a conservation and reclamation dis¬ 
trict created by the State of Oklahoma might properly be 
required in a condemnation proceeding (under Oklahoma 
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special value of it for power-site purposes. As in the pres¬ 
ent case, purported authority for use of water at the site 
appears to have been granted by the state to Grand-Hydro, 
a private corporation which held no license from the Fed¬ 
eral Government nor any preliminary permit issued to 
permit completion of plans for construction of a project. 
It appears that if a licensee is an agency of a State Gov- 
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eminent, it cannot deny the efficacy of the State’s purported 
grant to a private corporation, and would probably be 
bound thereby. 
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Cost of Project 

This Commission’s Bureau of Power estimated the Icon- 
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struction cost of the portion of the proposed project! im¬ 
provements which constitutes the present project and which 
costs would, if a license were granted, be borne by the 
Power Authority of the State of New York, at $226,259,000 
on the basis of July 1948 prices. Annual costs, without 
allowance for taxes but including fixed charges and insur¬ 
ance, are estimated at $11,630,000, resulting in an average 
year kilowatt-hour cost of 1.85 mills at the site at 3! per 
cent, or an annual cost of $12,470,000 and an average year 
kilowatt-hour cost of 1.98 mills if money is obtained 
1360 at 3 y» per cent. No provision is made in the appli¬ 
cation for transmission facilities. If generating 
facilities financed at 3 per cent and privately financed trans¬ 
mission facilities, with money obtained at 5 per cent^ are 
provided, the annual delivered costs would be $19,330,000 
total and 3.32 mills per average year kilowatt-hour. If 
generation facilities are financed at 3^ per cent and trans¬ 
mission facilities at 5 per cent, the annual costs would be 
$20,170,000 total and 3.48 mills per average year kilowatt- 
hour. The estimated cost of providing the same pow^r at 
the same load centers from fuel plants is stated to be $40,- 
200,000 per pear or 6.94 mills per kilowatt-hour. 

By its Exhibit No. 22 the Applicant estimates the total 
cost of construction of the project proposed at $463,374,000, 
of which amount $269,062,000 are claimed to be for im¬ 
provements primarily for power and the remainder to be 
for various works common to navigation and power. Briga¬ 
dier General P. A. Feringa, Assistant Chief of Engineers 
for Civil Works in the Department of Defense, used the 
figure of $463,374,000 (based upon July 1948 levels) jsub¬ 
mitted by the Applicant and stated that this estimate had 
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been reviewed by the Corps of Engineers who concurred 
generally in its adequacy. This figure is based upon an 
Engineering News-Record Index increase of 16.83 per cent 
between May 1947 and July 1948 and is related to a total 
estimated cost as of July 1948 for the navigation and power 
project in the International Rapids Section, if constructed 
for the immediate purposes of both navigation and power, 
of $600,371,000. He stated that prior to the adoption of 
the percentage increase method based on Engineer- 
1361 ing News-Record Index figures the estimates had 
been checked against known costs for comparable 
completed work in the United States. 

We have, however, in the findings hereafter made, uti¬ 
lized the cost figures contained in the study made by the 
Commission’s Bureau of Power and placed in evidence by 
staff counsel. The figures used are slightly lower than 
those of the Applicant. 

Transmission Distances 

From the experience gained by applying recent advances 
in the art of transmission and from experience gained in 
the operation of the transmission system of Bonneville 
Power Administration, Mr. Sol Schultz, Chief Engineer of 
the Bonneville Power Administration, testified that it ap¬ 
pear practicable to transmit large blocks of power from the 
neighborhood of the proposed projects a distance of ap¬ 
proximately 300 miles, on a 100 per cent load factor basis, 
at approximately 1 mill per kilowatt-hour. Deliveries to 
central New York State or any comparable distance from 
the project could, on a similar basis, be made at less than 
y 2 mill per kilowatt-hour, in the estimation of Mr. Schultz. 

A power market report for the United States portion of 
the Barnhart Island project in the St. Lawrence prepared 
by this Commission’s Bureau of Power, as revised to May 
1947, which was received in evidence by reference, points 
out that power from the project could be supplied feasibly 
and economically to industrial and other areas in all the 
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New England States except Maine, in Nctf York 

1362 State including New York City, in northeastern 
Pennsylvania and in a part of the State of New 

Jersey. A large portion of the market area is highly indus¬ 
trialized and estimates of future annual and peak load 
demands for electric energy show that by 1955 more than 
double the quantities of electric power to be supplied by 
utilization of the power potentialities of the International 
Rapids Section of the St. Lawrence River can be absorbed 
without difficllty by the growing markets and by 19(j0 elec¬ 
tric power requirements in this area will be increased by 
more than four times the capacity of this project. 

► 

i 

Limitations upon the Powers of the 
New York State Power Authority 

i 

At the close of the hearing sessions in this master, a 
number of questions were raised as to the ability of the 
Authority to accept a license containing the provisions 
required by the Federal Power Act. Questions also were 
raised as to whether certain provisions of the New! York 
Act creating the Authority were not such as to make con¬ 
struction thereunder impracticable. Counsel for the Au¬ 
thority stated that certain changes in the basic act creating 
the Authority were to be proposed in the 1949 session of 
► the New York Legislature. 

Some changes were made in the Power Authority Act of 
April 27, 1931, which had previously been substantially 
reenacted on June 15, 1939, by Chapter 612, Laws of New 
York 1949, approved April 16, 1949. These changes ap- 
pear to: 

1363 (1) Allow some deviation from the report and 
plan submitted January 15,1931 by the St. Lawrence 

Power Development Commission of New York; 

(2) Make it unnecessary to have contracts for the sale 
and distribution of power generated from the project be- 

• fore beginning construction of the project; 

(3) Liberalize the provisions under 'which bonds ijnight 
be issued by the Authority; 

! 
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(4) Clarify certain obligations of the State of New York 
to refrain from legislation which might limit or alter the 
rights of those to whom the Authority is obligated; and 

(5) Provide that the Authority may, in the alternative, 
repay State appropriations by the delivery of non-interest 
bearing obligations of the Authority in lieu of cash pay¬ 
ments. 

The following limitations upon the powers of the Author¬ 
ity, contained in the Power Authority Act, do not appear 
to have been in any way altered by the new legislation by 
the New York Legislature in 1949: 

(1) The New York State Power Authority may 

“apply to the appropriate agencies and officials of the 
United States government and/or of the Dominion of 
Canada or its provinces, including the international 
joint commission, for such licenses, permits or ap¬ 
proval of its plans or projects as it may deem neces¬ 
sary or advisable, provided that neither the authority 
nor any trustee, officer or agent thereof shall have any 
power to waive or surrender for any purpose whatso¬ 
ever any right of the state of New York, whether 
1364 sovereign or proprietary in character, in and to the 
Saint Lawrence river, its waters, power, channel, 
bed or uses, or the right of the state to assert such 
rights at any future time, * * 

In view of the fact that the declaration of policy con¬ 
tained in the New York “Power Authority Act” states that 

1 ‘ That part of the St. Lawrence river within the bound¬ 
aries of the state of New York is hereby declared to 
be a natural resource of the state for the use and de¬ 
velopment of commerce and navigation in the interest 
of the people of this state and of the United States, 
and for the creation and development of hydro-electric 
power in the interest of the people of this state, and 
such natural resources, including the bed and waters of 
the river as instrumentalities of commerce and naviga¬ 
tion, and the bed, waters, power and power sites in, 
upon or adjacent to or within the watershed of the said 
river, owned or controlled by the people of the state, 
or which may hereafter be recovered by or come within 
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their ownership, possession and control, shall always 
remain inalienable to, and ownership, possession and 
control thereof shall always be vested in, the peqple of 
the state.”, 

and that the record shows that The St. Lawrence River 
Power Company, a subsidiary of the Aluminum Company 
of America, claims to have heretofore been granted Certain 
povrer rights in the waters of the St. Lawrence Ri^er in 
the International Rapids Section in connection with the 
construction and operation of The St. Lawrence Power 
Company’s existing hydro-electric plant near Majssena, 
New York, there may well exist a reasonable doubt! as to 
the right of the Power Authority, under its charter, to 
accept any license under the Federal Power Act, especially 
as relates to the recapture provisions under Section 
1365 14 of the said Federal Power Act. 

(2) The Power Authority Act, as most recently 
amended, contains a provision 

i 

“That in the development of hydro-electric power 
therefrom the project shall be considered primarily as 
for the benefit of the people of the state as a whole and 
particularly the domestic and rural consumers to iwhom 
the power can economically be made available, and ac¬ 
cordingly that sale to and use by industries shall be a 
secondary purpose, to be utilized principally to secure 
a sufficiently high load factor and revenue rates to 
permit domestic and rural use at the lowest possible 
rates and in such manner as to encourage increased 
domestic and rural use of electricity.” 

Although the Authority, by its chief executive officer and 
by counsel, declared its willingness to share the electric 
energy to be generated by the project with the people of 
adjacent states within the areas heretofore stated fo be 
within reasonable and feasible transmission distance!from 
the project, it appears doubtful from the language of the 
Act just quoted whether the Authority could agree to Accept 
a license containing provisions requiring delivery of a por¬ 
tion of the energy generated by the proposed facilities for 
use outside the state of New York. 

i 

j 

i 
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(3) The Power Act of the State of New York further 
provides that when any real property in the state of New 
York is sought to be acquired by condemnation, the Au¬ 
thority shall cause a survey and map to be made thereof, 

vrhich shall be filed in its office and that 

1366 “Upon filing such survey and map the Authority 

shall petition a special term of the supreme court 

held in the judicial district in which the property is lo¬ 
cated, or the county court of any county which such 
property is located, for the condemnation of such prop¬ 
erty or interest therein, as have not been otherwise ac¬ 
quired. Such petition shall be generally in the form 
prescribed by section four of the condemnation law, 
so far as consistent herewith. Such petition, together 
with a notice of pendency of the proceeding, shall be 
filed in the office of the county clerk of such county and 
shall be indexed and recorded as provided by law.” 

The foregoing provision relating to condemnation makes 
it apparent that, if granted a license, the New York State 
Power Authority could not utilize the provisions of the 
Federal Power Act authorizing condemnation of property 
in the Federal Courts but would be obliged to institute and 
prosecute such proceedings in the New York State Courts. 
It appears that, under such a limitation, the State Authority 
might find itself in the same position as was Grand River 
Dam Authority of the State of Oklahoma, which, in the 
case of Grand River Dam Authority v. Grand Hydro, No. 
6 October Term 1948, was held by the Supreme Court to be 
liable (in a condemnation proceeding under Oklahoma State 
law) to pay compensation based upon testimony relating to 
the special value of the land for power site purposes, in 
view of the alleged grant of water power rights to the St. 

Lawrence Power Company by the State of New York. 

1367 Provisions for Reference to Congress 

Section 7(b) of the Federal Power Act reads as 

follows: 

Whenever, in the judgment of the Commission, the 
development of any water resources for public pur- 
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poses should be undertaken by the United States; itself, 
the Commission shall not approve any application for 
any project affecting such development, but shall cause 
to be made such examinations, surveys, reports, Iplans, 
and estimates of the cost of the proposed development 
as it may find necessary, and shall submit its findings 
to Congress with such recommendations as it may find 
appropriate concerning such development. 

The Applicant, in its brief, alleges that no evidence has 
been introduced to show that the United States itself $hould 
undertake the proposed development. We cannot agree 
with this theory. During the course of the hearing! there 
was placed in evidence by reference a “Final Report” of 
the Corps of Engineers, United States Army, on the St. 
Lawrence River project, dated April 30, 1942, which de¬ 
scribes the facilities proposed for construction und$r the 
Seaway Agreement negotiated between representatives of 
the United States government and those of the government 
of Canada in 1941, and shows in some detail the principal 
reasons why the International Rapids Section of the St. 
Lawrence River should be developed by the governments 
of the United States and the Dominion of Canada. In; addi¬ 
tion, Staff Counsel, during the course of the hearing, re¬ 
quested that official notice be taken of a seven-part report 
known as the “St. Lawrence Survey” submitted bjy the 
Department of Commerce and published as an official docu¬ 
ment of the United States by the Government Printing 
Office at Washington in 1941. Part 3 of the St. Lawrence 
Survey consists of 342 pages and introduces a somewhat 
detailed survey of potential traffic on the St. ;Law- 
1368 rence Seaway. Part 6 of the St. Lawrence Shrvey, 
in 126 pages, describes anticipated economic effects 
of the proposed construction of power facilities in connec¬ 
tion with the Seaway. Both the 1941 report of the Depart¬ 
ment of Commerce and the 1942 report of the Corps of En¬ 
gineers, United States Army, furnish strong and convincing 
evidence of the importance of the construction not only of 
the power project but of the navigation facilities included 
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within the proposed St. Lawrence Seaway by the Federal 
Government of the United States in cooperation with the 
Government of Canada. 

The power facilities proposed in connection with the Sea¬ 
way project are further described in a power market report 
for the United States portion of the Barnhart Island Proj¬ 
ect, St. Lawrence Biver, with costs revised to May 1947, 
prepared by this Commission’s Bureau of Power and placed 
in evidence by reference during the course of the hearing 
in this proceeding. 

In addition to the matters specifically placed in evidence 
or to which reference was specifically requested during the 
hearing, there are two later documents of which we believe 
we must take official notice, winch serve to bring up to 
date our information in regard to these matters. The first 
of these is a report on the possibilities of redevelopment of 
Niagara Falls for power which, while not directly relating 
to this project, does supplement the power market informa¬ 
tion contained in the Power Market Survey heretofore 
referred to and the engineering report on the St. Law¬ 
rence Biver International Bapids Project, Project 
1369 No. 2000, prepared by the Bureau of Power of this 
Commission and placed in evidence during the hear¬ 
ing in this proceeding. The other document of which we 
believe official notice must be taken in order that w’e may 
not blind ourselves to a rapidly developing economic prob¬ 
lem and to a possible solution thereof, is Special Supple¬ 
ment No. 29 to Mineral Trade Notes, Volume 27, No. 4, pub¬ 
lished by the United States Department of the Interior, 
Bureau of Mines, said supplement being dated October 19, 
1948 and entitled “ Quebec-Labrador as a Future Supply 
of Iron Ore for the United States.” • 

There is also in this record a considerable amount of evi¬ 
dence, as has been heretofore shown, regarding the limita¬ 
tions of authority contained in the act creating the Power 
Authority of the State of New York. The fact that the 
proposed facilities are to be constructed upon a waterway 
which constitutes, at this point, a boundary between the 
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United States and Canada, is also a matter of record Con¬ 
sideration must be given to the international relatipnships 
involved in the construction of a power plant or any other 
facilities in this section of the St. Lawrence River and to 
the importance of cooperation on an international level 
to the continued proper functioning of the facilities iduring 
whatever period they may hereafter be operated, j All of 
this evidence is proper for our consideration in determining 
whether the matter of the proposed development of hydro¬ 
electric resources of the International Rapids Section of 
the St. Lawrence River should be submitted to Congress 
with an appropriate recommendation. 

1370 Importance of Developing the Dual-Purpose Project 

The St. Lawrence Survey of the Department of 
Commerce, published in 1941, and subsequent studies made 
by the Corps of Engineers, United States Army, and by 
this Commission’s Bureau of Power, as well as the studies 
made on behalf of the Applicant, show that the Interna¬ 
tional Rapids Section is one of the cheapest sources of 
power potentially available to the northeastern portion of 
the United States and which could be utilized economically 
within a radius of approximately 300 miles from the site 
of the proposed Barnhart Island power house. Thi navi¬ 
gation facilities of the Seaway, if constructed, will make 
possible the direct movement of freight by water fibm all 
parts of the world to the great central industrial areas of 
the United States and Canada tributary and adjacent; to the 
five Great Lakes. As of December 31, 1939 the world’s 
merchant fleet comprised 9200 vessels and 52,000,00(J gross 
tons of which 6403 vessels of 30,000,000 gross tons were 
freight ships. It was then estimated that of the World’s 
freighters at least 71 per cent of the vessels and 59 phr cent 
of the tonnage would be able to navigate safely through 
the proposed 27-foot navigation facilities of the Shaway. 
This estimate was based on the assumption that such navi¬ 
gation would be limited to ships with registered salt I water 
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drafts not exceeding 25 feet. A study made of vessels pass¬ 
ing through the Panama Canal in the month of July 1939 
shows that in more than one-third of the cases ships travel¬ 
ing in cargo had an actual draft two feet less than the regis¬ 
tered draft, which indicates that in actual practice 

1371 ships with a draft greater than 25 feet might safely 
utilize the Seaway. The Survey concludes that the 

development of the upper St. Lawrence to an initial depth 
of 27 feet would provide a satisfactory waterway extending 
2,350 miles into the heart of the North American continent 
and containing only 67 miles of canals, 8 miles of restricted 
channels and 18 locks. 

It is obvious that, in the event of future wars involving 
possible operations of hostile submarines or aircraft car¬ 
riers in waters adjacent to the Atlantic or Pacific coasts 
of the United States, the possible location of defense plants 
upon or near such a system of inland waterways as the 
Great Lakes comprise would have great value as a measure 
of defense. There are already in operation shipbuilding 
plants adjacent to the Great Lakes which might be utiliized 
and expanded for the construction of shipping and would 
afford protection to such shipping during both construction 
and repair periods. During construction and repair, ship¬ 
ping is wholly immobilized and cannot be moved to a point 
safe from hostile air or submarine attacks. 

Recent Iron Ore Developments 

For many years the United States has been virtually 
self-sufficient with respect to iron ore. About the turn of 
the century we began to depend upon the Lake Superior 
district as our major source of iron ore. During the period 
from 1940 through 1948 more than 700,000,000 gross tons 
of iron and manganese ores were shipped from the Lake 
Superior district, or nearly one-third of the accumu¬ 
lated shipments from that region since the beginning 

1372 of operations there in 1854. This high rate of output 
made it evident that these mineable ores could be- 
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come exhausted in a comparatively short time and search 
was begun for other sources of iron ore. As the high grade 
ores of the Mesabi Range and other Lake Superior sources 
are gradually exhausted, any deficit must be filled through 
use of concentrated low grade ores or dependence lipon 
other domestic or foreign sources. The possibility of in¬ 
creased production from domestic sources now used, other 
than Lake Superior, is limited. Much of the ore in minor 
producing areas must be mined by underground methods 
and production cannot be rapidly increased in time£ of 
emergency. There appears little likelihood that any im¬ 
portant portion of the open-pit ore now taken from! the 
Mesabi Range can be replaced by output from currently 
operated domestic mines. Some relief can be obtained by 
concentration of low grade taconites of the Mesabi Rzpige 
but it is estimated that the cost of such ore will be approxi¬ 
mately equal to the cost required for the production of! ore 
from underground mines. A possible future source of tron 
ore for use in the United States is the so-called Labraflor- 
Quebec area consisting of extensive iron formations on 
both sides of the border of New Quebec or Ungava jand 
Labrador. By the end of 1948, exploration had developed 
the presence of approximately 324,000,000 tons of high 
grade readily accessible ore in this area. In classifying 
such ore as high grade, all ore containing less than 50 per 
cent iron has been eliminated from the data. 

1373 Utilization of iron ore from the new producing 
areas near the Labrador-Quebec boundary is de¬ 
pendent upon the construction of a railroad from the area 
to Seven Islands on the Gulf of St. Lawrence. Surveys for 
this railroad, which will be approximately 360 miles in 
length, were begun in 1945 and the railroad company was 
chartered by the Government of the Dominion of Canada 
in 1947, with permission from the Newfoundland govern¬ 
ment to pass through a section of western Labrador. The 
cost of the railroad and equipment has been estimated not 
to exceed $200,000,000 and the completion period at;ap¬ 
proximately three years. 
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Electric power necessary for the proposed mining opera¬ 
tions in the Quebec-Labrador area is expected to be made 
available from Eaton Canyon on the Kaniapiskau River 
some 22 miles from the nearest known iron deposits and 
approximately 90 miles from the exploratory base camp at 
Burnt Creek, Canada. At Eaton Canyon there is a natural 
fall of 325 feet in a horizontal distance of 8,000 feet. Full 
development of the power possibilities would involve a 
tunnel 8,000 feet long and are estimated to develop a possi¬ 
ble 500,000 horsepower. The anticipated requirements for 
development of the iron reserve so far found would not 
exceed 60,000 horsepower. 

Climate conditions are more severe in the Labrador- 
Quebec area than in the Lake Superior region but it is esti¬ 
mated that open-pit operations can be expected during six 
or seven months in each year. From the port of Seven 
Islands the route to Europe and the eastern seaboard of 
the United States is open to traffic most of the year 
1374 but these areas do not constitute major markets for 
iron ore. Full utilization of the Labrador-Quebec 
mining development is dependent upon obtaining a market 
for iron ore in the steel centers adjacent to the Great Lakes 
area. To achieve utilization of the Quebec-Labrador iron 
ore in the principal steel centers of the United States the 
construction of a satisfactory St. Lawrence waterway is es¬ 
sential. Present facilities for carrying iron ore up the St. 
Lawrence River from Seven Islands to the Great Lakes will 
not accommodate ships of over 3,000 tons and the cost of 
using such small ships would be prohibitive. Land transpor¬ 
tation from any point near Seven Islands is not feasible, 
owing to high cost. The geographical location of the iron ore 
deposits in the Labrador-Quebec areas is attractive to the 
United States from a national security standpoint as no 
ocean travel would be required in their transportation and 
they provide an alternate source of ore supply not depen¬ 
dent upon the vulnerable Sault Ste. Marie locks. Construc¬ 
tion of the St. Lawrence Seaway would make possible full 
utilization of such iron ore by United States industries. 
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Reasons for Utilizing Section 7(b) 

A review of the pertinent evidence and the arguments of 
counsel demonstrates that the project under consideration 
affects water resources, the development of which for pub¬ 
lic purposes should be undertaken by the United States it¬ 
self. This is demonstrated by: (1) the importance of the 
proposed navigation facilities to the future development of 
the economic resources of the industrial and agricul- 
1375 tural areas adjacent to the five Great Lakes; (2) the 
importance of developing the power resources inher¬ 
ent in the waters of the St. Lawrence River in the Interna¬ 
tional Rapids Section for the benefit of all that portion of 
the public within economic transmission range of the said 
section of the river and with a minimum of interstate con¬ 
flict; (3) the inherent advantages to the national defense 
of the United States in the event of future wars; (4)! the 
advantage of making available to iron and steel plants in 
the interior of the United States, the important new iroij. ore 
reserves recently located in the Quebec-Labrador areals in 
northeastern Canada; and (5) the greater ease with wjhich 
international problems relating to the future operatioh of 
power and navigation facilities in both the international 
and Canadian portions of the river may be met if the whole 
project is handled at a national level. 

We therefore find it necessary to refer this matter to 
Congress in accordance with the provisions of Section 
7(b) of the Federal Power Act. This recommendation 
makes it unnecessary at this time to enter upon a further 
discussion as to whether this Applicant has presented a 
case justifying the licensing of its proposed facilities, if 
construction of the entire project by the Federal Govern¬ 
ment is not authorized. It also makes it unnecessary to 
consider certain contentions and proposed findings which 
relate to the adequacy of the application or the special 
terms to be included if a license be issued to the Applicant. 

As heretofore noted, the Public Service Commission of 
Vermont presented certain contentions in the form of pro- 
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posed findings, which related to the energy needs of 

1376 that State and conditions to be attached to a license, 
if one be issued. It is hereafter found that the energy 

from this section of the St. Lawrence River should be 
utilized equitably for the benefit of all the people of the 
states which are located within reasonable transmission 
distance, which includes the State of Vermont. In view 
of the recommendation here made, it is not necessary to 
consider the other Vermont contentions at this time. 

Findings and Conclusions 

Upon consideration of the evidence and the contentions 
and argument of counsel, the Presiding Examiner finds and 
concludes that: 

(1) The St. Lawrence River system comprises the five 
Great Lakes, their drainage areas and connecting water¬ 
ways, and the St. Lawrence River proper from Lake On¬ 
tario to the Gulf of St. Lawrence with tributaries. The St. 
Lawrence system, in conjunction with the Gulf of St. 
Lawrence, provides a continuous waterway extending 2,347 
miles into the heart of the continent from the Atlantic 
Ocean at the Strait of Belle Isle to Duluth, Minnesota. 

(2) The St. Lawrence River proper extends from the 
overflow of Lake Ontario, a distance of approximately 342 
miles, to the tidal estuary of the Gulf of St. Lawrence at 
the city of Quebec, some 843 miles from the Atlantic 

Ocean. 

1377 (3) The International Rapids Section of the St. 
Lawrence River extends along the international 

boundary from Chimney Point (approximately 68 miles 
below the outlet of Lake Ontario) to St. Regis, New York, 
where the stream leaves the international boundary and 
flows the remaining distance to the Gulf of St. Lawrence 
through Canadian territory. 

(4) The said International Rapids Section, by reason 
of being a part of a continuous waterway extending from 
the Atlantic Ocean to Duluth, Minnesota, and notwith- 
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standing certain rapids which now wholly or partially ob¬ 
struct commercial navigation in this section of the river, 
is a navigable stream, over the United States portion of 
which Congress has jurisdiction under its authority to 
regulate commerce with foreign nations and among the 
several states. 

(5) On March 19, 1941 an agreement was signed by the 
governments of the United States and Canada providing 
for the construction of dams and power works in the Inter¬ 
national Rapids Section of the St. Lawrence River i and 
for the completion of a deep waterway throughout the 
Great Lakes-St. Lawrence River system. The terms of the 
agreement contemplate that it shall be made effective by 
concurrent legislation of the Canadian Parliament and the 
Congress of the United States. No such legislation! has 
been adopted by the Congress of the United States. 
1378 (6) The present Applicant, the Power Authority 

of the State of New York, is a corporate municipal 
instrumentality and a political subdivision of the State of 
New York created pursuant to the terms of the Pbwer 
Authority Act, of that state, as enacted in 1931, reenacted 
with amendments in 1939 and subsequently further 
amended. 

(7) The facilities for which a license is here sought are 
to be located in the County of St. Lawrence, State of |New 
York, on the St. Lawrence River in the region of Ogdens- 
burg and Massena, New York. They consist principally of 
the Long Sault Dam near Massena, New York, connecting 
the American mainland wdth the upstream end of Barnhart 
Island and that portion of a proposed Barnhart Island 
power house extending from Barnhart Island to the inter¬ 
national boundary, containing 18 turbines of 61,000 horse¬ 
power each, which will drive 18 electric generators rated 
at 55,000 kva at 95 per cent power factor and having a 
dependable capacity of approximately 700,000 kw. I The 
estimated firm energy output in an average year is 5,000,- 
000,000 kwh and the secondary energy is estimated at an 
additional 1,300,000,000 kwh. 
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(8) Under the plan proposed as described in the appli¬ 
cation the entire Barnhart Island power house would con¬ 
sist of 36 units with a combined installed capacity of 2,200,- 

000 horsepower. Facilities on the Canadian side of 

1379 the international boundary are to be constructed by 
the Hydro-Electric Power Commission of Ontario. 

(9) The plan for development provides for channel regu¬ 
lation above the power house, control facilities for regula¬ 
tion of the outflow levels of Lake Ontario, the Barnhart 
Island power house including headrace and tailrace exca¬ 
vations and channel improvements below the power house, 
together with all necessary railroads, highways, machinery 
and equipment, dikes in New York and Ontario, a Long 
Sault Dam with diversion cuts and attached dikes, the new 
Cornwall canal including dikes, locks and guard gates, cer¬ 
tain revisions at Lock No. 25, railroad relocation at Nor¬ 
wood and St. Lawrence, New York, and on the Canadian 
National Railway, clearing pool areas in New York and 
Ontario, rehabilitation of the villages of Morrisburg and 
Iroquois, the acquisition of the necessary lands in both 
New York and Ontario, relocation of transmission lines 
of The St. Lawrence River Power Company and of high¬ 
ways in New York and Canada, the raising of Lock No. 
21 and dikes and necessary construction facilities including 
construction villages. 

(10) The plan proposed by the Applicant differs from 
the proposal contained in “Final Report’’ submitted by 
the Corps of Engineers, United States Army, in 1942, for 
improvement of the International Rapids Section of the 

St. Lawrence River under an agreement nego- 

1380 tiated between the governments of the United 
States and Canada in 1941, in that the Appli¬ 
cant’s proposal omits certain works intended solely for 
navigation, makes certain changes related to channel 
improvements in this section of the river, omits the 
Iroquois Dam proposed in the Army Engineer’s re¬ 
port, proposes initial operation at a normal operating 
pool elevation of 242 feet in lieu of a period of test opera- 
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tion at elevation 238 feet proposed in the Army Engineer’s 
report, and omits a proposed intake for the existing ]jdas- 
sena canal of The St. Lawrence River Power Company, jsub- 
stituting therefor construction of a dike across the present 
canal intake which would shut off further diversion of 
water through said canal approximately 2% years after the 
issuance of a license or IV 2 years after the commencement 
of construction of the present project. 

(11) The facilities proposed by the Applicant are facili¬ 
ties for the development, transmission and utilization of 
power from and in a body of water which Congress j has 
jurisdiction under its authority to regulate commerce with 
foreign nations and among the several states. 

(12) This Commission has jurisdiction to issue a license 
for construction and operation of hydro-electric facilities 
in the United States portion of the International Rapids 
Section of the St. Lawrence River, in accordance with; the 

provisions of Section 4(c) of the Federal Power Act. 
1381 (13) The Chief of Engineers and Secretary of 

the Army have approved generally the plans of 
the project as proposed in the application, as satisfactory 
from the standpoint of present and prospective navigation. 
They have, however, attached to their approval a request 
that in addition to the plans required by Section 4(e) of!the 
Federal Power Act detailed plans of all structures affeciing 
navigation and the results of all model studies conducted in 
connection with the project be submitted to the Office of 
the Chief of Engineers, United States Army, for comnfent 
before construction is begun. 

(14) The total estimated cost of all of the facilities to be 
constructed by the Applicant and by the Hydro-Electric 
Power Commission of Ontario is estimated at $452,827,p00 
on the basis of July 1948 prices, of which the cost td be 
borne by the New York Power Authority for its portion 
of the construction will be $226,259,000. 

(15) The Power Authority of the State of New Ybrk 
proposes to finance the construction of facilities for which 
a license is here sought by the issuance of revenue bopds 
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which shall be general obligations of the Authority payable 
out of miscellaneous revenues of the Authority. 

(16) The bonds issued by the Power Authority of the 
State of New York are declared by legislative act to be 
securities in which all public officers and bodies of the said 

State of New York and all municipalities and muni- 

1382 cipal subdivisions thereof, all banks, bankers, trust 
companies, savings banks and savings associations 

(including savings and loan associations, building and loan 
associations, investment companies, and other persons car¬ 
rying on a banking business) may invest, provided, how¬ 
ever, that such bonds shall not be eligible for investment 
of funds including capital of trlsts, estates, or guardian¬ 
ships under control of individual administrators, guardians, 
executors, trustees, and other individual fiduciaries. The 
bonds are also made receivable by public officers and bodies 
of the State of New York and its municipalities and muni¬ 
cipal subdivisions for all purposes for which deposit of 
bonds or other obligations of the State of New York may be 
authorized. 

(17) The Applicant’s plans for financing the construc¬ 
tion of the proposed facilities are adequate and the pro¬ 
posed bonds can be sold on the basis of a 3 or 3Vo per cent 
interest rate, as proposed. 

(18) The Applicant is financially able to construct the 
facilities for which a license is here sought. 

(19) Electric energy generated at or near the proposed 
Barnhart Island power house can be transmitted in large 
blocks for a distance of approximately 300 miles on a high 
load factor basis at a transmission cost of approximately 

one mill per kilowatt-hour. 

1383 (20) Transmission over an approximately 300-mile 
radius from the site of the Barnhart Dam would per¬ 
mit delivery of electric energy in the greater portion of 
New England except the State of Maine, in the State of 
New York and in portions of northern New Jersey and 
northeastern and north central Pennsylvania. 
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(21) No provision is made in the application of present 
or future construction of transmission facilities, although 
the Applicant is authorized to acquire by contract the 
ownership or use of transmission lines necessary to deliver 
electric energy to its customers and if necessary, by reason 
of inability to acquire such facilities, to construct and also 
operate such transmission facilities. 

(22) It has been estimated that electric energy chn be 
generated by the proposed facilities and transmitted to 
selected load centers within a radius of 300 miles of the 
project at a cost of less than 3 y 2 mills as of July 1948, and 
that the cost of such energy at the point of delivery would 
be approximately one-half the cost of equivalent amounts 
of capacity and energy from fuel-electric plants. The load 
centers selected include localities near the project, Tjtica, 
Schenectady, Poughkeepsie, Binghamton and New York, 
all in New York State, Springfield, Massachusetts, and Bur¬ 
lington, Vermont, and are reasonably representative hs to 

transmission distance and character of load of the 
1384 distribution centers to which the delivery of electric 
energy from the project might reasonably be antici¬ 
pated. 

(23) The project has an estimated dependable capacity 
of 700,000 kilowatts. 

(24) Estimated increased demands for electric energy 
in the New England States, except Maine, and in all of New 
York State, except the part generally west of Rochester 
will be more than double the proposed output of the project 
by 1955 and more than four times the anticipated outpiit by 
1960. This estimate does not make any allowance fon an¬ 
ticipated additional demands for electric energy in northern 
New Jersey, northeastern and north-central Pennsylvania 
or that portion of western New York within a 300-mile 
radius of the project. 

(25) The Applicant proposes complete construction of 
three units by the beginning of the fifth year after constric¬ 
tion is begun, and to have installed all of the generating 
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facilities of the project by the beginning of the eighth year 
after construction is begun. 

(26) The United States portion of the electric energy 
which may be generated by a power house constructed at 
Barnhart Island can be utilized as fast as generating units 
can be installed in the power house. 

(27) Requests were made during the hearing that por¬ 
tions of the electric energy generated by the pro- 

1385 posed facilities be delivered in the States of Vermont 
and New Hampshire. 

(28) Electric energy from waters of the International 
Rapids Section of the St. Lawrence River should be utilized 
equitably for the benefit of all the people of the states which 
are located within reasonable transmission distance of 
whatever facilities may be constructed for generation of 
electric energy from said waters of the United States. 

(29) The public authorities law fixing the powers and 
duties of the Power Authority of the State of New York 
provides that: 

“That part of the St. Lawrence river within the bound¬ 
aries of the state of New York is hereby declared to 
be a natural resource of the state for the use and de¬ 
velopment of commerce and navigation in the interest 
of the people of this state and of the United States, 
and for the creation and development of hydro-electric 
power in the interest of the people of this state, and 
such natural resources, including the bed and waters 
of the river as instrumentalities of commerce and navi¬ 
gation, and the bed, waters, power and power sites in, 
upon or adjacent to or within the watershed of the 
said river, owned or controlled by the people of the 
state, or which may hereafter be recovered by or come 
within their ownership, possession and control, shall 
always remain inalienable to, and ownership, posses¬ 
sion and control thereof shall always be vested in, the 
people of the state.’’ 

(30) The Power Authority of the State of New York is 
obligated by its enabling act to give preferential treatment 
to the people of the State of New York as to electric energy 
generated by the facilities of said Power Authority. 
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1386 (31) The Aluminum Company of America main¬ 
tains and operates a large aluminum reduction) and 

fabrication works in the Town of Massena, near the Inter¬ 
national Rapids Section of the St. Lawrence River. This 
plant employs approximately 4500 people of a total iown 
population of 13,000. 

(32) Forty-five per cent of the power requirements of 
the Aluminum Company’s works at Massena is supplied 
by a power plant of The St. Lawrence River Power Com¬ 
pany (a wholly owned subsidiary of Aluminum Company of 
America) which diverts through its canal from the St. 
Lawrence River amounts of water ranging from 1700 je.f.s. 
to 25,000 c.f.s. and has since 1910 produced amounts of 
power ranging from approximately 40,000,000 kilowatts to 
more than 530,000,000 kilowatts annually. 

(33) If a dike is constructed across the canal intake of 
the St. Lawrence Power Company as proposed by the 
Applicant, water for the existing plant of The St. Law¬ 
rence River Power Company will be cut off approximately 
five years before full utilization can be obtained through 
the Applicant’s plant of the flow of the St. Lawrence Rijver. 

(34) The Aluminum Company of America, its subsidiary 
The St. Lawrence River Power Company, and its trans¬ 
portation subsidiary The Massena Terminal Railway Com¬ 
pany, have a claimed total investment in their integrated 

operation at Massena of approximately $73,032,300. 

1387 (35) The Power Authority of the State of ^ew 
York does not contemplate any interruption of alumi¬ 
num production at Massena during the construction of! the 
facilities for which a license is here sought. No interference 
with water diversion is contemplated during the first three 
years of construction and the Power Authority has stated 
that in the event the Aluminum Company of America con- 
not obtain a temporary alternative power supply for opera¬ 
tion at Massena between the third and fifth year of con¬ 
struction when power from the Applicant’s Barnhart Island 
power house can be made available, consideration wil} be 
given to the installation of temporary intake works at ithe 


I 

i 


i 




58 


expense of Aluminum Company of America, subject to ap¬ 
proval by this Commission, in order to insure continuous 
power supply for aluminum production during the interim 
period. 

(36) Intake works are to be provided by the Applicant 
through a proposed dike across the St. Lawrence River 
Power Company’s canal in order to insure continued water 
supply for municipal purposes and generally for indus¬ 
trial purposes other than electric generation, at Massena. 

(37) The St. Lawrence River Power Company claims to 
hold franchises from the State of New York and licenses 
from the New York State Water Power and Control Com¬ 
mission authorizing the diversion by it of water from 

1388 the St. Lawrence River into its diversion canal for 
use in its Massena powder plant. This claim is dis¬ 
puted by the Powder Authority of the State of New York. 

(38) A “license” issued by the New York Water Power 
and Control Commission effective January 1, 1926 for a 
ten-year term and twice renewed, the present renewal ex¬ 
piring January 1, 1951, requires payment of an annual 
rental charge or license fee for the maintenance, continu¬ 
ance and operation of The St. Lawrence River Power Com¬ 
pany’s submerged weir of $11,000, of which $10,000 is de¬ 
clared to be rental and the balance reimbursement for cost 
of administration. 

(39) The St. Lawrence River Company has been hereto¬ 
fore authorized by the Secretary of War to construct its 
submerged weir and certain other facilities utilized in con¬ 
nection with the diversion of water from the St. Lawrence 
River, with, however, specific reservation that the instru¬ 
ments issued therefor do not grant any property rights 
in real estate or any exclusive privilege to the said St. 
Lawrence River Power Company. 

(40) The St. Lawrence River Power Company has been 
authorized by the International Joint Commission to main¬ 
tain its weir in the St. Lawrence River and to divert vol¬ 
umes of water not exceeding 25,000 c.f.s. unless special 
permission is granted, with the provision, however, that 
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such rights may be revoked with six months notice in 

1389 writing by the governments of either Canada or the 
United States or by action of the International Joint 

Commission at any time. 

(41) Under provisions of the Power Authority ^ct of 
the State of New York, the Applicant must file all peti¬ 
tions for condemnation of property in the State Courts and 
cannot utilize the right granted by the Federal Power Act 
to condemn property in the Federal courts. 

(42) If the proposed facilities are licensed as requested, 
the Applicant may be faced by the alternatives of (1) jdeny¬ 
ing the validity of the authorization given by the Appli¬ 
cant’s master (the State of New York) or (2) paying full 
compensation for the facilities whose usefulness is i to be 
terminated by the discontinuance of water to the plant of 
The St. Lawrence River Power Company. 

(43) As a corporate municipal instrumentality of the 
State of New York the Applicant is entitled to preference 
in the issuance of a license if its project is or can be made 
consistent with maximum utilization of the water resources 
of the area. 

(44) Applicant has up to the present point shown; com¬ 
pliance with all applicable state laws. 

(45) The Applicant has legislative authority to apply 
for a license, but the portion of its enabling act authoriz¬ 
ing such application provides that: 

1390 “* * * neither the authority nor any trustee, officer 
or agent thereof shall have any power to waive or 

surrender for any purpose whatsoever any right of 
the state of New York, whether sovereign or. pro¬ 
prietary in character, in and to the Saint Lawrence 
River, its waters, power, channel, bed or uses, or the 
right of the state to assert such rights at any fpture 
time, * * *” 

(46) Under its enabling act the Applicant has nq ap¬ 
parent right to accept a license containing a provision for 
recapture by the government of the United States, requir¬ 
ing delivery of electric energy for use outside of the State 







60 


of New York, or in any way contravening the State’s claim 
to the bed, water, power and power sites upon or adjacent 
to the St. Lawrence River as a natural resource of the 
State of New York. 

(47) The five Great Lakes together with the 28-mile long 
Welland Canal, the two-mile long St. Marys Canal and 
the connecting channels, the St. Marys River, the St. Clair 
River, Lake St. Clair and the Detroit River provide a vital 
system of transportation to the landlocked civilization of 
the middle west portion of the United States. In 1938 water¬ 
borne commerce traversing the Great Lakes amounted to 
almost one-fourth of all the waterborne commerce of the 
United States including the Atlantic, Gulf and Pacific 
coasts. 

(48) Navigation between lake ports and the Atlantic 
Ocean is now limited to vessels suited to the available 

dimensions of six canals around rapids of the St. 
1391 Lawrence River between Ogdensburg, New York, and 
Montreal, Quebec, which have controlling dimensions 
of 252 feet in length, 44 feet in width, and a depth of 14 
feet over sills at locks. Forty-six miles of 14-foot limita¬ 
tion are in the International Rapids Section and the remain¬ 
ing 68 miles where navigation is so limited are between 
the lower end of the International Rapids Section and Mon¬ 
treal, Quebec, in the Canadian section of the St. Lawrence 
River. 

(49) The St. Lawrence River project described in the 
Final Report of the Corps of Engineers, United States 
Army, submitted in 1942, contemplates improvement of 
the International Rapids Section to provide a depth of 
27 feet for navigation in the International Rapids Section. 

(50) By the Great Lakes-St. Lawrence agreement of 
March 19, 1941, the government of Canada agrees: 

“(b) to complete, not later than December 31, 1948, 
the essential Canadian links in the deep waterway, 
including the necessary deepening of the new Welland 
Ship Canal and the construction of canals and other 
works to provide the necessary depth in the Canadian 
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section of the St. Lawrence River: provided that, if 
the continuance of war conditions or the requirejnents 
of defense justify a modification of the period within 
which such works shall be completed, the Governments 
may, by exchange of notes, arrange to defer or expedite 
their completion as circumstances may require.” I 

The Canadian government also agrees to construct a por¬ 
tion of the works in the International Rapids Section and 
to operate and maintain or arrange for the operation and 
maintenance of the works situated in the Territory of 
Canada. 

1392 (51) The development of the upper St. Lawrence 
River to an additional depth of 27 feet will provide 

a satisfactory waterway extending from the head pf the 
Great Lakes at Duluth, Minnesota, a distance of 2,350 miles, 
to the Atlantic Ocean at the strait of Belle Isle and con¬ 
taining only 67 miles of canals, 8 miles of restricted chan¬ 
nels, and 18 locks. 

' i 

(52) Completion of the facilities proposed by the Army 
Engineers for construction in the International Rapids 
Section of the St. Lawrence River and of those proposed 
for construction by the Canadian government or by au¬ 
thority thereof in the Canadian section of the St. Lawrence 
River will permit the continuous transportation by water 
of iron ore and other commodities in large ships jfrom 
ocean ports or from any point on the Gulf of St. Law¬ 
rence or the St. Lawrence River to Buffalo, Cleveland, 
Toledo, Detroit, Chicago and other ports along the Great 
Lakes. 

(53) Future economic development of the United States 
requires the construction of such navigation facilities in 
the St. Lawrence River as are required to permit con¬ 
tinuous navigation from the Great Lakes to the Atlantic 
Ocean by ships of a draft up to 25 feet. 

(54) To the extent that it omits navigation facilities, 
channel improvements, the Iroquois Dam and a test period 

of operation at 238 ft. elevation contained in the 

1393 controlled single stage project proposed by the 1942 
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“Final Report’’ of the Corps of Engineers, United 
States Army, for development of the International Rapids 
Section of the St. Lawrence River, the Applicant’s pro¬ 
posed project is not best adapted to a comprehensive plan 
for the improvement and development of the water re¬ 
sources of the area. It is, however, compatible with and 
readily adaptable to future improvement of the river for 
navigation. 

(55) The manner in which the cost of construction of 
those facilities within the United States and those facil¬ 
ities within the Dominion of Canada is proposed to be 
divided between the Applicant and the Hydro-Electric 
Power Commission of Ontario, makes it possible that a 
portion of the facilities paid for by the Applicant may 
after construction be found to be outside the United States 
and thus not subject to regulatory control of this Com¬ 
mission under existing law. 

(56) Successful operation of the facilities within the 
United States for the construction and operation of which 
a license is sought in this proceeding will in the future 
be partially dependent upon the existence and operation 
of other structures and facilities within the Dominion of 
Canada. 

(57) The Applicant and the Hydro-Electric Power Com¬ 
mission of Ontario propose jointly to file an applica- 

1394 tion with the International Joint Commission, United 
States and Canada, created by authority of the 
Treaty of January 11, 1909 between the United States and 
Great Britain, for authority to construct the facilities for 
which a license is here sought and similar and comparable 
facilities on the Canadian side of the international bound¬ 
ary. 

(58) No application for approval of the facilities here 
proposed has as yet been transmitted to the said Interna¬ 
tional Joint Commission by the government of the United 
States in accordance with the provision of the rules of 
the said Commission which requires application first to 
the government involved and transmission by that govern- 
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ment of such application to the International Joint Com¬ 
mission. 

(59) Operation of the facilities proposed to be Con¬ 
structed by the Applicant and those proposed to be con¬ 
structed by the Hydro-Electric Power Commission of! On¬ 
tario will require continuing cooperation on an interna¬ 
tional scale. 

(60) In order that the future operation of both naviga¬ 
tion and power facilities in the International Rapids Sec¬ 
tion of the St. Lawrence River may be carried on with a 
minimum of friction between the two nations involved, 
it is desirable that facilities on the United States side of 
the international boundary should be constructed and ovined 
by the government of the United States. The public interest 

will thus best be served by the development of the 
1395 power resources of the International Rapids Section 
on the St. Lawrence River by the United States 
itself. «.! 

(61) Reports, plans and estimates which appear Ade¬ 
quate as of the time of preparation have heretofore been 
prepared by the Corps of Engineers, United States Army, 
but estimates of cost of power facilities heretofore made 
by the staff of this Commission should be brought up to 
date and submitted to Congress. 

(62) The findings and conclusions contained herein 
should be submitted to Congress with the recommendation 
that the water resources of the United States portion of; the 
International Rapids Section of the St. Lawrence River 
should be developed by the United States. 

(63) The necessity for development of both power hnd 
navigation resources of the International Rapids Section of 

the St. Lawrence River is urgent and immediate! 


1396 


Order 


wherefore it is ordered, subject to review by!the 
Commission on appeal, or review by the Commission on 
its own motion, as provided in its rules of practice and 
procedure, that: 
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(1) The application in the present project not be ap¬ 
proved. 

(2) The findings and conclusions contained herein be sub¬ 
mitted to Congress with estimates of costs of power facil¬ 
ities revised to date and a recommendation that the United 
States itself develop the United States portion of the water 
resources of the International Rapids Section of the St. 
Lawrence River at the earliest possible date. 

This 19th day of December, 1949. 

Glen R. Law, 

Presiding Examiner. 

1409 UNITED STATES OF AMERICA 

FEDERAL POWER COMMISSION 


Project No. 2000 

IN THE MATTER OF 

THE POWER AUTHORITY OF THE STATE OF NEW YORK 


Upon an Application for a License Under the Provisions 
of the Federal Power Act 


Exceptions of the Power Authority of the State of New York to 
the Intermediate Decision of the Presiding Examiner, and 
to Findings and Conclusions of Fact and Law Con¬ 
tained Therein, Together With Supporting 

Reasons 

and 

Petition for Oral Argument Before the Commission 


Pursuant to Section 1.31 of the Commission’s General 
Rules and Regulations (18 CFR 1.31) the Power Authority 
of the State of New York, hereinafter referred to as the 
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Power Authority or the Applicant, takes exception as here¬ 
inafter set forth to the intermediate decision of the Pre¬ 
siding Examiner, and to findings and conclusions of fact 
and law contained therein, filed December 19, 1949, in the 
above-entitled matter. 


L 

Introductory Statement 


I 

i 


The Power Authority of the State of New York takes 
exception in toto to the recommended order, page 61, ahd to 
all findings and conclusions related thereto in the inter¬ 
mediate decision of the Examiner proposing that the power 
development in the International Rapids Section of 
1410 the St. Lawrence River, in the County of St. ^Law¬ 
rence of the State of New York, presented in the 
application pursuant to the Power Authority Act and the 
Federal Power Act as a State power project, be super¬ 
seded by a Federal power project. 

The proposal advanced by the Examiner in his interme¬ 
diate decision is wholly unsupported by evidence received 
at the public hearings ordered and completed by the I Fed¬ 
eral Power Commission on the application of the Power 
Authority for a license under the Federal Power Act for 
Project No. 2000. The Applicant has therefore been given 
no opportunity hitherto to meet the issue, now presented 
for the first time by the Examiner, in its testimony ajt the 
public hearings, in its briefs filed following the hearings, 
or in oral argument. 


The scheme for St. Lawrence development injected into 


this proceeding in the intermediate decision is radically 
at variance with the entire record. It is also in funda¬ 


mental conflict with the provisions of the Federal Power 
Act; with the Federal-State Accord, recognized and up¬ 
held since 1933 in plans for development of the Interna¬ 
tional Rapids Section of the St. Lawrence River; with the 
terms of pending Congressional legislation to providje for 
the State power project under the Accord, as well as in 
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previous legislation favorably reported after public hear¬ 
ings by committees of both branches of Congress; and 
with the recommendations heretofore made to Congress 
by the principal officers and agencies of the Federal gov¬ 
ernment, including the Federal Power Commission itself. 

Before taking up each of the points noted above in specific 
exceptions to the findings and conclusions of the Examiner, 
the Applicant desires to summarize its objections to the 
Examiner’s recommended order, considering it in its proper 
context within the scope of the evidence and the record 
in this proceeding, and in relation to the historical back¬ 
ground of plans for the St. Lawrence development. 

The present proceeding is based upon an application 
filed with the Federal Power Commission by the Power 
Authority July 16, 1948 for a license under the Federal 
Power Act for Project No. 2000 located in the County of 
St. Lawrence, State of New York. In its application the 
Power Authority proposes to construct a power house, 
with an installed capacity of 940,000 kilowatts and other 
works primarily for power, as well as the Long Sault Dam 
and other works common to power and navigation, for the 
improvement of the International Rapids Section of the 
St. Lawrence River. 

On July 16,1948, the Power Authority also filed with the 
Federal Power Commission and with the Corps of Engi¬ 
neers, United States Army, for submission to the Inter¬ 
national Joint Commission, an application for an 
1411 Order of Approval under the Boundary Waters 
Treaty of 1909. The latter application recites that 
the project in New York State is to be undertaken jointly 
with a project for installation of power and navigation 
works on the Canadian side of the International Rapids 
Section, including a powerhouse of 940,000 kilowatts, to be 
constructed by the Hydro-Electric Power Commission of 
Ontario, also an applicant on the same date for an Order 
of Approval from the International Joint Commission. 

In connection with the applications and exhibits filed, it 
is proposed that the Power Authority of the State of New 


York and the Hydro-Electric Power Commission of Ontario 
shall assume an equal share of the work and the cost of 
construction of all works specified in the application for 
the improvement of the International Rapids Section.! The 
cost of the entire development including both New York 
and Ontario projects is estimated in the application at 
$463,374,000, based on July, 1948 price levels. It is; pro¬ 
posed to finance this cost by issuance of bonds of the Power 
Authority and the Hydro-Electric Power Commission, with¬ 
out capital expenditure by the Federal Government c|f the 
United States or the Dominion Government of Canada. 

Prior to and since the filing of the aforementioned ap¬ 
plications, the Power Authority throughout its existence 
has actively cooperated with public agencies of the Federal 
and Dominion Governments in surveys undertaken for the 
improvement of the St. Lawrence system, including the 
Niagara River, and in the successful completion of the engi¬ 
neering plans now available for the development of the 
International Rapids Section. With the approval of Chief 
Executives of the State of New York over the period from 
1931 to date the Power Authority has given its unqualified 
support at public hearings held by committees of the |Con- 
gress in 1932, 1933, 1941, 1946, and 1947 to every measure 
offered by the Federal Government to authorize the im¬ 
provement of the International Rapids Section of the St. 
Lawrence River for navigation as well as power, and to pro¬ 
vide for ownership and operation of the power facilities to 
be constructed on the New York side of this section by the 
State of New York upon its payment of the costs thereof. 

Measures proposed by the Federal Government ove^* the 
past two decades for dual purpose development of the Inter¬ 
national Rapids Section in connection with and as aft in¬ 
tegral part of the Great Lakes-St. Lawrence Seaway have 
been favorably reported by Congressional committees kfter 
public hearings but in each instance have failed of adoption. 
These measlres have included the Great Lakes- St. Law¬ 
rence Deep Waterway Treaty of 1932, rejected by vote of 
the United States Senate March 14, 1934; the United 
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1412 States-Canadian Agreement of March 19, 1941, re¬ 
jected by vote of the United States Senate December 
12, 1944; and the same Agreement, recommitted by vote of 
the United States Senate February 27,1948. 

It was only after recommittal on February 27, 1948, 
of Senate Joint Resolution 111 to approve the United 
States-Canadian Agreement of March 19, 1941, and to au¬ 
thorize the Great Lakes-St. Lawrence Seaway Project, that 
the Power Authority sought means to prevent further 
wasteful delay in the development of the International Rap¬ 
ids Section and to proceed with the power project in co¬ 
operation with the Hydro-Electric Power Commission of 
Ontario in general accordance with the plans for this sec¬ 
tion completed and approved by Federal, State, Dominion 
and Provincial agencies in connection with the draft Agree¬ 
ment of 1941. Conferences on this procedure vrere held by 
the Power Authority in the Spring of 1948 with the Secre¬ 
tary of State, the Chairman and staff of the Federal Power 
Commission, the Chief of Engineers, Corps of Engineers, 
United States Army, and other interested Federal agencies. 
Upon assurances that applications to the Federal Power 
Commission and to the International Joint Commission 
would receive prompt consideration by the appropriate Fed¬ 
eral agencies, the Power Authority proceeded with the prep¬ 
aration of engineering plans, cost estimates, and more than 
50 technical drawings, maps and other exhibits and filed its 
applications July 16, 1948. 

In the applications filed by the Power Authority and by 
the Hydro-Electric Power Commission for an Order of Ap¬ 
proval from the International Joint Commission, collateral 
to this proceeding, both agencies expressly set forth their 
purpose, in respect to proposed works in the International 
Rapids Section “as an essential part thereof, that all main 
features, including the Long Sault Dam and Barnhart Is¬ 
land Power House, shall be so planned and built as to be 
adaptable to the further improvement of the International 
Rapids Section for navigation purposes,” and that all works 
whether classified as primarily for power or common to 
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power and navigation “shall be in all respects adaptable to 
the aid, improvement and benefit of commerce and naviga¬ 
tion.” In the intermediate decision filed by the Examiner, 
the application of the Power Authority and the evidence 
to the same effect received at the public hearings in j this 
proceeding has been completely overlooked or ignored, j 

Contrary to the evidence at the hearings, and to! the 
actual history of prolonged delay in providing for dual 
purpose development of the International Rapids Section, 
the intermediate decision assumes without supporting proof 
that the completion of the navigation improvement 
1413 can best be achieved merely by awaiting Congres¬ 
sional action on the United States-Canadian Agree¬ 
ment signed nine years ago. The decision gives no consid¬ 
eration whatever to evidence showing that the installation 
in New York and Ontario of all the works primarily! f° r 
power and the major part of the works common to power 
and navigation, offers the most expeditious plan for com¬ 
pleting the entire, overall development of the St. Lawrence 
River. The Examiner apparently confuses “dual purpose 
development” of the International Rapids Section with 
“Federalization” of the power project in New York State 
and proceeds to the conclusion that “Federalization” will in 
some manner promote and expedite improvement of the St. 
Lawrence for navigation purposes. 

The record in this proceeding is replete with testimony, 
official reports of Federal agencies, detailed project maps, 
engineering plans and cost estimates, and other docu¬ 
mentary exhibits on the point under discussion. This;evi¬ 
dence, standing uncontradicted on the record, establishes 
beyond dispute the fact that the New York-Ontario jplan 
for development of the International Rapids Section will, in 
every respect aid, and in no wise hinder or impede! the 
further development of the St. Lawrence River for naviga¬ 
tion purposes. 

The categorical statement of Lieutenant-General Ray¬ 
mond A. Wheeler, Chief of Engineers, on September 2, 
1938, on this point is conclusive. In a report furnished to 



Senator Arthur H. Vandenberg, in response to a series of 
specific inquiries as to the adaptability of Project No. 2000 
to navigation, General Wheeler said: 

The Federal act requires ‘that no license affecting 
the navigable capacity of any navigable waters of the 
United States shall be issued until the plans of the 
dam or other structures affecting navigation have been 
approved by the Chief of Engineers and the Secretary 
of War.’ Consequently, the Federal Power Commis¬ 
sion license, if and when issued, will be so worded 
that all works will be constructed in such manner as 
to fit the navigation project. 


The prior development of the power project cannot 
encumber the subsequent navigation project with addi¬ 
tional cost . . . From a construction standpoint there 
will be no difficulty in later seaway construction. The 
side canal and locks to be constructed are entirely with¬ 
in the United States. The locks would in effect be 
built in a manner similar to the construction of the 
MacArthur lock at Sault Ste. Marie. 


1414 With the international power feature out of the 
way, the construction of the United States part of the 
seaway becomes a normal river and harbor navigation 
problem of the type and scope frequently included with¬ 
in a River and Harbor Bill. In the past such projects 
have been authorized only after preliminary investiga¬ 
tion and survey duly authorized by Congress had been 
made by the Corps of Engineers and favorable report 
thereon rendered. 


It would seem entirely feasible that if the applica¬ 
tion of New York State is acted upon favorably and 
if a study of the navigation features by the Corps of 
Engineers is authorized by Congress, a report could 
be made and subsequent authorization enacted so that 
construction of the seaway could proceed during the 
latter part of the construction of the power project. 


Extensive reference was made during the public hearings 
before the Commission to the position taken by the Chief 
of Engineers in the above and in other official reports. 

The increase in capital costs which would be assumed by 
the Federal government in the event'the Examiner^ pro¬ 
posal were adopted is not considered in the intermediate de¬ 
cision. Under the New York-Ontario plan, the State and 
Provincial agencies will assume and finance by issuance of 
their own bonds the cost of construction of more than three- 
fourths of all works in the International Rapids Section 
provided for by the United States-Canadian Agreement of 
1941, estimated at $588,613,000. A table showing the in¬ 
creased capital costs to be assumed by the Federal budget, 
if State participation in the project were denied, is ap¬ 
pended as a part hereof. As shown therein the Examiner’s 
Federalization scheme would increase Federal capital costs 
from $92,859,000 to $483,206,000, or a net increase of 
$390,347,000. 

At the public hearings on the application completed by 
the Commission in October, 1948, no testimony was ojffered 
in support of the plan now proposed by the Examiner for 
a Federal power project in the International Rapids Sec¬ 
tion. On the contrary, all witnesses heard on the general 
merits of the application recommended approval <?f the 
State power project and issuance of a license to the Ap¬ 
plicant. 

Approval of the project as submitted appears on the 
record from the Corps of Engineers, United States Army, 
the Secretary of the Army, the Bureau of Power and! Staff 
Counsel of the Federal Power Commission, the Governors 
of the State of New York and the State of Vermont, and 
Public Service Commissions of the State of Vermont and 
the Commonwealth of Massachusetts. The Senior 
1415 Senator from Vermont, the Honorable George D. 

Aiken, co-sponsor of legislation offered in the Seven¬ 
ty-eighth, Seventy-ninth, Eightieth, and Eighty-first j Con¬ 
gresses to approve the 1941 Agreement with Canady and 
to complete the dual purpose development, appeared! as a 
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witness and gave oral testimony in support of the project 
submitted by the Power Authority. 

Although the Commission had given advance notice in 
writing of public hearings on the project to the Governors 
of all States in the Great Lakes-St. Lawrence area and else¬ 
where, no State was recorded in opposition to the power 
development as presented or to the issuance of a license to 
the Applicant. 

In conflict with the overwhelming weight of the testi¬ 
mony received at the public hearings, the intermediate de¬ 
cision recommends that the Commission approve and adopt 
the findings, conclusions and proposed order set forth 
therein for Federalizing the St. Lawrence power project 
in New York State and that it so report to the Congress. 
The extent of the reversal of all previous Federal and State 
policies and plans for the development of the St. Lawrence 
River, involved in any such recommendation to the Con¬ 
gress, is indicated by reference to documentary evidence 
cited in the record of this proceeding. 

Messages of Governors Alfred E. Smith, Franklin D. 
Roosevelt, Herbert H. Lehman and Thomas E. Dewey de¬ 
fining the program for the State public power project on 
the St. Lawrence were produced by the Applicant at the 
hearings. (T. 119-130) 

In a Special Message to Congress October 3,1945, recom¬ 
mending that the Federal-State Accord of 1933 be main¬ 
tained in connection with any plan for dual purpose de¬ 
velopment of the St. Lawrence River, President Truman 
said: 


Under the leadership of Governor, and later Presi¬ 
dent Roosevelt, the State of New York created the 
framework of a State power program. I have always 
been, and still am, in favor of that program. 

Under it the power facilities are to be constructed 
by the Federal Government and turned over by it to 
the State of New York. The terms of allocation of 
costs to the State of New York have been agreed upon 
in a memorandum of agreement dated February 7, 
1933, recommended for execution by the United States 
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Army Corps of Engineers and the Power Authority of 
the State of New York. This basis of allocation is fair 
and acceptable. 

It has always been understood by the responsible 
proponents of this development that the water-power 
project should become the property of the State of 
New York, and that the electric power should be de¬ 
veloped and handled by the State. That should 
1416 continue to be the policy, and I recommend that 
it be so declared by the Congress. 

In its Reply Brief on November 12, 1948, the Applicant 
also cited the report on June 13,1946, of the Committee on 
Foreign Relations, United States Senate, reviewing the his¬ 
torical background of plans for development of the Inter¬ 
national Rapids Section as follows: 

More than two-thirds of the new work required to 
complete the St. Lawrence seaway and powor project 
will be concentrated in the International Rapids sec¬ 
tion which forms the boundary of the State of New 
York and the Province of Ontario for 48 miles. Most 
of the work in this section will consist of channel exca¬ 
vation in the river and construction mainly on the 
New York side. 

All the power to be developed under the United 
States-Canadian agreement will be produced at a ipow- 
erhouse which will form an extension of the Long Sault 
Dam. The powerhouse wall be bisected by the inter¬ 
national boundary line, with half the structure situated 
in New York and half in Ontario. 

Under the Dominion-Provincial accord of March 19, 
1941, which brought up to date an earlier agreement of 
July 11,1932, the Canadian half of the powerhouse will 
be taken over by the Province of Ontario, through its 
public agency, the Hydroelectric Power Commission of 
the Province. Ontario is to pay the Dominion an allo¬ 
cated share of the cost of construction and is acccjrded 
the right to use one-half the normal flow of the St. 
Lawrence River through the International Rapids sec¬ 
tion for the development of 1,100,000 horsepower, j 

Ownership and operation of all dams, locks,; side 
canals, and other navigation works and works common 
to navigation and power on the United States side are 


i 


reserved to the Federal Government by article V of the 
agreement with Canada. Under the Federal-State ac¬ 
cord of February 7, 1933, revised February 15, 1946, 
and printed in the hearings, the powerhouse and power 
facilities on the New York side will be taken over by the 
State of New York, through its public agency, the 
power authority, upon assuming the construction costs 
allocated to the power project, with the right to utilize 
one-half the normal flow of the river for the develop¬ 
ment of 1,100,000 horsepower. 

The Federal-State accord originated at public hear¬ 
ings of the Committee on Foreign Relations on the St. 
Lawrence project in the Seventy-second Congress, sec¬ 
ond session. On February 10,1933, the accord was sub¬ 
mitted as a joint recommendation by the Corps of Engi¬ 
neers, United States Army and the Power Authority 
of the State of New York. In its report February 21, 
1933, the committee recommended that the State of 
New York should be accorded the right to develop the 
power potentially available on the New York side in 
the International Rapids section ‘upon the pay- 
1417 ment of so much of the total cost of the improve¬ 
ment therein as is justly allocable to power de¬ 
velopment.’ 

In the Seventy-third Congress, first session, the ac¬ 
cord was approved after public hearings by the Com¬ 
mittee on Interstate and Foreign Commerce of the 
House, in a report filed by Chairman Rayburn, April 
20, 1933, and was approved by the House in the adop¬ 
tion of House Joint Resolution 157 on April 26, 1933. 
While congressional action was contingent upon and 
could not take effect until authorization of the St. 
Lawrence project, the accord has continued to receive 
recognition from Federal and State administrations 
and agencies since 1933 as an equitable basis for com¬ 
pletion of the project in the International Rapids sec¬ 
tion. 

In the negotiation of the United States-Canadian 
Agreement of 1941, Secretary of State Cordell Hull 
emphasized the plans of New York and Ontario for 
power development in notes to the Canadian Govern¬ 
ment, referred to in the hearings. In its report, Novem¬ 
ber 21, 1941, approving the agreement with Canada, 
the Committee on Rivers and Harbors of the House 
concluded after public hearings that— 
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The cooperation of the Federal Government of the 
United States, the Dominion Government of Canada, 
the State of New York, and the Province of Ontario in 
plans and accords developed over the past decade for 
the improvement of the International Rapids section 
has been of the utmost value. We recommend that the 
basis be established for continued cooperation ukder 
a Federal-State accord ... as the best means of utiliz¬ 
ing the resources of this international stream with 
maximum benefits to the public. 

Completion of the project with provision for the Federal- 
State accord has been recommended in numerous reports 
and statements printed in the hearings, including among 
others, the following: 

President Franklin D. Roosevelt, January 10,1934, M^rch 
3,1944 

Secretary of State Cordell Hull, October 26, 1936, May 
28,1938, April 10,1944 

Secretary of War Henry L. Stimson, June 17,1941, April 
15, 1944 

7 \ 

Governor Herbert H. Lehman, June 18, 1941 

Governor Thomas E. Dewey, January 3,1945, Septerriber 
19,1945 I 

Federal Power Commission, June 23, 1941, April 8, 1|944 

Senator Robert F. Wagner, April 20,1944, March 22,1945 

Joint recommendations of the Corps of Engineers, United 
States Army, and the Power Authority of the State of New 
York, February 7,1933, February 15, 1946 

President Harry S. Truman, September 26,1945, October 
3,1945 

I 

1418 The record supports the conclusion of the comifiit- 
tee that the Federal-State accord provides a sofind 
basis for completing the improvement in the Interna¬ 
tional Rapids Section in the public interest. Precedents 
established by State public power projects in South 
Carolina, Nebraska, and other States, financed with 
Federal loans and grants, are set forth in the hearings. 
Many of these projects have served rural electric co¬ 
operatives and other customers at low rates and have 
furnished power across State lines in accordance with 
public safeguards heretofore approved by Congress. 
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The committee concurs in the recommendations made 
after previous congressional hearings that it is in the 
general public interest for the State of New York to 
proceed on an equal footing with the Province of On¬ 
tario in respect to the development of hydroelectric 
power in the International Rapids section. 

In its latest report January 7,1948, on S. J. Res. Ill to 
approve the United States-Canadian Agreement, which 
Joint Resolution is identical with the pending S. J. Res. 99 
introduced June 1, 1949, the Committee on Foreign Rela¬ 
tions said: 

The use of electric energy by industry, agriculture, 
and residential customers in the project area rose to 
new all-time high records in 1947. Actual power short¬ 
ages developed in New York State and the Province of 
Ontario which fully confirm testimony taken at the 
hearings. Continued delay of the St. Lawrence project 
and resulting lack of adequate reserves of power in 
these important areas would obviously weaken the se¬ 
curity of the United States and Canada. Previous re¬ 
ports made by the Committee on Foreign Relations on 
the self-liquidating power project are set forth in the 
summary appearing on pages 50-51 of the hearings. 
The committee concurs in the recommendations con¬ 
tained there. (Senate Report No. 810, 80th Congress, 
2d Session, page 11.) 

In the light of the record in this proceeding and the ex¬ 
ceptions set forth in more detail hereinafter, the Power Au¬ 
thority appeals from the intermediate decision of the Exam¬ 
iner and requests that the proposed order, recommending 
“Federalization” of the power project in the International 
Rapids Section of the St. Lawrence River in the State of 
New York, be disapproved and rejected by the Com¬ 
mission. 


77 


1419 II. 

j 

Applicant’s Exceptions to the Presiding j 
Examiner’s Findings and Conclusions, j 
Together with Supporting Statements, 

7 i 

and Comments Upon the Text of the 
Intermediate Decision 

Findings and Conclusions 1 to 26 Inclusive, 35, 36, 

43 and 44 

The Applicant does not object and takes no exception 
to the findings and conclusions of the Examiner numbered 
1 to 26 inclusive, 35, 36, 43 and 44, all of which are based 
upon the application, the testimony, the documentary ex¬ 
hibits and other evidence received at the hearings iii this 
proceeding. For the convenience of the Commission, | these 
findings and conclusions which are generally descriptive of 
the project covered by the application are reproduced 
below: 

(1) The St. Lawrence River system comprises th^ five 
Great Lakes, their drainage areas and connecting water¬ 
ways, and the St. Lawrence River proper from Lake On¬ 
tario to the Gulf of St. Lawrence with tributaries. Tlie St. 
Lawrence system, in conjunction with the Gulf qf St. 
Lawrence, provides a continuous waterway extending'2,347 
miles into the heart of the continent from the Atlantic 
Ocean at the Strait of Belle Isle to Duluth, Minnesota. 

(2) The St. Lawrence River proper extends frorb the 
outflow of Lake Ontario, a distance of approximately 342 
miles, to the tidal estuary of the Gulf of St. Lawrerjce at 
the City of Quebec, some 843 miles from the Atlantic Ocean. 

(3) The International Rapids Section of the St. ;Law- 
rence River extends along the international boundary 'from 
Chimney Point (approximately 68 miles below the outlet 
of Lake Ontario) to St. Regis, New York, where the stream 
leaves the international boundary and flows the remaining 
distance to the Gulf of St. Lawrence through Canadian 
territory. 
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(4) The said International Rapids Section, by reason 
of being a part of a continuous waterway extending from 
the Atlantic Ocean to Duluth, Minnesota, and not with¬ 
standing certain rapids which now wholly or partially ob¬ 
struct commercial navigation in this section of the river, 
is a navigable stream, over the United States portion of 

which Congress has jlrisdiction under its authority 
1420 to regulate commerce with foreign nations and 
among the several states. 

(5) On March 19, 1941 an agreement was signed by the 
governments of the United States and Canada providing 
for the construction of dams and power works in the Inter¬ 
national Rapids Section of the St. Lawrence River and for 
the completion of a deep waterway throughout the Great 
Lakes-St. Lawrence River system. The terms of the agree¬ 
ment contemplate that it shall be made effective by con¬ 
current legislation of the Canadian Parliament and the 
Congress of the United States. No such legislation has 
been adopted by the Congress of the United States. 

(6) The present Applicant, the Power Authority of the 
State of New York, is a corporate municipal instrumen¬ 
tality and a political subdivision of the State of New York 
created pursuant to the terms of the Power Authority Act, 
of that state, as enacted in 1931, reenacted with amend¬ 
ments in 1939 and subsequently further amended. 

(7) The facilities for which a license is here sought are 
to be located in the Colnty of St. Lawrence, State of New 
York, on the St. Lawrence River in the region of Ogdens- 
burg and Massena, New York. They consist principally of 
the Long Sault Dam near Massena, New York, connecting 
the American mainland with the upstream end of Barnhart 
Island and that portion of a proposed Barnhart Island 
power house extending from Barnhart Island to the inter¬ 
national boundary, containing 18 turbines of 61,000 horse¬ 
power each, which will drive 18 electric generators rated 
at 55,000 kva at 95 per cent power factor and having a de¬ 
pendable capacity of approximately 700,000 kw. The esti¬ 
mated firm energy output in an average year is 5,000,000,- 
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000 kwh and the secondary energy is estimated at an addi¬ 
tional 1,300,000,000 kwh. 

(8) Under the plan proposed as described in the appli¬ 
cation the entire Barnhart Island power house would con¬ 
sist of 36 units with a combined installed capacityj of 
2,200,000 horsepower. Facilities on the Canadian sid<b of 
the international boundary are to be constructed by 1 the 
Hydro-Electric Power Commission of Ontario. 

(9) The plan for development provides for channel regu¬ 
lation above the power house, control facilities for regula¬ 
tion of the outflow levels of Lake Ontario, the Barnhart! Is¬ 
land power house including headrace and tailrace! ex- 

1421 cavations and channel improvements below the pojwer 
house, together with all necessary railroads, high¬ 
ways, machinery and equipment, dikes in New York and 
Ontario, a Long Sault Dam with diversion cuts and; at¬ 
tached dikes, the new Cornwall canal including dikes, locks 
and guard gates, certain revisions at Lock No. 25, railroad 
relocation at Norwood and St. Lawrence, New York, and 
on the Canadian National Railway, clearing pool aiteas 
in New York and Ontario, rehabilitation of the villages of 
Morrisburg and Iroquois, the acquisition of the necessary 
lands in both New York and Ontario, relocation of transihis- 
sion lines of The St. Lawrence River Power Company and 
of highways in New York and Canada, the raising of Lock 
No. 21 and dikes and necessary construction facilities j in¬ 
cluding construction villages. 

(10) The plan proposed by the Applicant differs fi^om 
the proposal contained in the “Final Report’’ submitted 
by the Corps of Engineers, United States Army, in 1^42, 
for improvement of the International Rapids Section of 
the St. Lawrence River under an agreement negotiated be¬ 
tween the governments of the United States and Canada in 
1941, in that the Applicant’s proposal omits certain works 
intended solely for navigation, makes certain changes Re¬ 
lated to channel improvements in this section of the river, 
omits the Iroquois Dam proposed in the Army Engineer’s 
report, proposes initial operation at a normal operating 
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pool elevation of 242 feet in lieu of a period of test opera¬ 
tion at elevation 238 feet proposed in the Army Engineer’s 
report, and omits a proposed intake for the existing Mas- 
sena canal of The St. Lawrence River Power Company, 
substituting therefor construction of a dike across the pres¬ 
ent canal intake which would shut off further diversion of 
water through said canal approximately 2 y 2 years after 
the issuance of a license or iy 2 years after the commence¬ 
ment of construction of the present project. 

(11) The facilities proposed by the Applicant are fa¬ 
cilities for the development, transmission and utilization 
of power from and in a body of water over which Congress 
has jurisdiction under its authority to regulate commerce 
with foreign nations and among the several states. 

(12) This Commission has jurisdiction to issue a license 
for construction and operation of hydro-electric facilities 
in the United States portion of the International Rapids 

Section of the St. Lawrence River, in accordance 
1422 with the provisions of Section 4(e) of the Federal 
Power Act. 

(13) The Chief of Engineers and Secretary of the Army 
have approved generally the plans of the project as pro¬ 
posed in the application, as satisfactory from the stand¬ 
point of present and prospective navigation. They have, 
however, attached to their approval a request that in addi¬ 
tion to the plans required by Section 4(e) of the Federal 
Power Act detailed plans of all structures affecting naviga¬ 
tion and the results of all model studies conducted in con¬ 
nection with the project be submitted to the Office of the 
Chief of Engineers, United States Army, for comment 
before construction is begun. 

(14) The total estimated cost of all the facilities to be 
constructed by the Applicant and by the Hydro-Electric 
Power Commission of Ontario is estimated at $452,827,000 
on the basis of July 1948 prices, of which the cost to be 
borne by the New York Power Authority for its portion of 
the construction will be $226,259,000. 
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(15) The Power Authority of the State of New York 
proposes to finance the construction of facilities for which 
a license is here sought by the issuance of revenue bonds 
which shall be general obligations of the Authority payable 
out of miscellaneous revenues of the Authority. 

(16) The bonds issued by the Power Authority of jthe 
State of New York are declared by legislative act to| be 
securities in which all public officers and bodies of the said 
State of New York and all municipalities and municipal 
subdivisions thereof, all banks, bankers, trust companies, 
savings banks and savings associations (including savings 
and loan associations, building and loan associations, In¬ 
vestment companies, and other persons carrying on a bank¬ 
ing business) may invest, provided, however, that sach 
bonds shall not be eligible for investment of funds includ¬ 
ing capital of trusts, estates, or guardianships under cpn- 
trol of individual administrators, guardians, executors, 
trustees, and other individual fiduciaries. The boards are 
also made receivable by public officers and bodies of ihe 
State of New York and its municipalities and municipal 
subdivisions for all purposes for which deposit of bonds j or 
other obligations of the State of New York may be author¬ 
ized. 

(17) The Applicant’s plans for financing the construc¬ 
tion of the proposed facilities are adequate and the pro¬ 
posed bonds can be sold on the basis of a 3 or 3y 2 per cent 

interest rate, as proposed. 

1423 (18) The Applicant is financially able to construct 

the facilities for which a license is here sought. 

(19) Electric energy generated at or near the proposed 
Barnhart Island power house can be transmitted in large 
blocks for a distance of approximately 300 miles on a high 
load factor basis at a transmission cost of approximately 
one mill per kilowatt-hour. 

(20) Transmission over an approximately 300-mile radi¬ 
us from the site of the Barnhart Dam would permit delivery 
of electric energy in the greater portion of New Englahd 
except the State of Maine, in the State of New York apd 
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in portions of northern New Jersey and northeastern and 
north central Pennsylvania. 

(21) No provision is made in the application for present 
or future construction of transmission facilities, although 
the Applicant is authorized to acquire by contract the own¬ 
ership or use of transmission lines necessary to deliver 
electric energy to its customers and if necessary, by reason 
of inability to acquire such facilities, to construct and also 
operate such transmission facilities. 

(22) It has been estimated that electric energy can be 
generated by the proposed facilities and transmitted to 
selected load centers within a radius of 300 miles of the 
project at a cost of less than 3 y 2 mills as of July 1948, and 
that the cost of such energy at the point of delivery would 
be approximately one-half the cost of equivalent amounts 
of capacity and energy from fuel-electric plants. The load 
centers selected include localities near the project, Utica 
Schenectady, Poughkeepsie, Binghamton and New York, 
all in New York State, Springfield, Massachusetts, and 
Burlington, Vermont, and are reasonably representative as 
to transmission distance and character of load of the dis¬ 
tribution centers to which the delivery of electric energy 
from the project might reasonably be anticipated. 

(23) The project has an estimated dependable capacity 
of 700,000 kilowatts. 

(24) Estimated increased demands for electric energy 
in the New England States, except Maine, and in all of New 
York State, except the part generally west of Rochester 
will more than double the proposed output of the project 
by 1955 and more than four times the anticipated output 
by 1960. This estimate does not make any allowance for 

anticipated additional demands for electric energy 
1424 in northern New Jersey, northeastern and north- 
central Pennsylvania or that portion of Western 
New York within a 300-mile radius of the project. 

(25) The Applicant proposes complete construction of 
three units by the beginning of the fifth year after construe- 
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tion is begun, and to have installed all of the generating 
facilities of the project by the beginning of the eighth year 
after construction is begun. 

(26) The United States portion of the electric energy 
which may be generated by a power house constructed at 
Barnhart Island can be utilized as fast as generating ipaits 
can be installed in the power house. 

(35) The Power Authority of the State of New York 
does not contemplate any interruption of aluminum produc¬ 
tion at Massena during the construction of the facilities! for 
which a license is here sought. No interference with water 
diversion is contemplated during the first three year$ of 
construction and the Power Authority has stated that in! the 
event the Aluminum Company of America cannot obtain 
a temporary alternative power supply for operation at 
Massena between the third and fifth year of construction 
when power from the Applicant’s Barnhart Island power 
house can be made available, consideration will be gijven 
to the installation of temporary intake works at the expense 
of Aluminum Company of America, subject to approval 
by this Commission, in order to insure continuous power 
supply for aluminum production during the interim period. 

(36) Intake works are to be provided by the Applicant 
through a proposed dike across the St. Lawrence Biyer 
Power Company’s canal in order to insure continued wajter 
supply for municipal purposes and generally for industrial 
purposes other than electric generation, at Massena. 

(43) As a corporate municipal instrumentality of the 
State of New York the Applicant is entitled to preference 
in the issuance of a license if its project is or can be made 
consistent with maximum utilization of the water source^ of 
the area. 

(44) Applicant has up to the present point shown com¬ 
pliance with all applicable state laws. 

i 

i 
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1425 Comments on Findings and Conclusions 1 to 
26 Inclusive, 35 , 36 , 43 cvnd 44 Concurred 
in by the Applicant 

The Applicant directs the attention of the Commission 
to the fact that in the above particulars the decision upholds 
the Applicant on the essential issues in this proceeding and 
makes findings and conclusions on the adequacy of the 
project as presented which should determine the decision 
of the Commission in the issuance of a license to the Ap¬ 
plicant. 

The Commission will note that in finding 5 the Examiner 
concedes that Congress has adopted no legislation to ap¬ 
prove the United States-Canadian Agreement of 1941 for 
dual purpose development of the International Rapids 
Section; in finding 12 that the Commission under Section 
4(e) of the Federal Power Act has jurisdiction to issue 
a license for construction and operation of hydroelectric 
facilities in the United States portion of the International 
Rapids Section; in finding 13 that “the Chief of Engineers 
and Secretary of the Army have approved generally the 
plans of the project as proposed in the application, as satis¬ 
factory from the standpoint of present and prospective 
navigation”; in finding 17 that the Applicant’s plans for 
financing its proposed project “are adequate”; and its 
“proposed bonds can be sold”; in finding 18 that “the 
Applicant is financially able to construct the facilities for 
which a license is here sought”; in findings 22-24 inclusive 
that within economic transmission distance of the project 
a market exists for its output; in finding 26 that the energy 
produced at the project “can be utilized as fast as generat¬ 
ing units can be installed in the power house”; in finding 
43 that “as a corporate municipal instrumentality of the 
State of New York the Applicant is entitled to preference 
in the issuance of a license”; and in finding 44 that the Ap¬ 
plicant has “shown compliance with all applicable state 
laws.” 
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The Examiner further concedes that amendments to the 
Power Authority Act approved April 16, 1949, has imple¬ 
mented and extended the applicant’s powers to construct 
and operate the project for which a license is here sought. 
These amendments constitute the first substantive revisions 
of the Power Authority Act since the creation of the Au¬ 
thority in 1931. They were enacted by the Legislature! upon 
the recommendation of Governor Thomas E. Dewey for 
the express purpose of enabling the Applicant to expedite 
the project, with additional safeguards and benefits |n the 
public interest. 

1426 In his Message to the Legislature January 5,1949, 
the Governor referred to the pending application 
and recommended amendments to the Act as follows: 

The plans for the construction of the St. Lawrence 
Power Project, approved by the U. S. Army Corps of 
Engineers, have been in existence since 1941, ySt the 
unbridled power of this great river still flows waste- 
fully to the sea. The State of New York is suffering 
from a power shortage. We are presently required 
to obtain from the Province of Ontario over 2,000,000,- 
000 kilowatt-hours a year to maintain existing produc¬ 
tion. Meanwhile, Ontario, itself, is in such dire need for 
this power that its people have been required to resort 
to brownouts and night operations to avoid normal 
peak loads. 

To each new session of Congress there has been pre¬ 
sented a bill to make possible the development of the 
St. Lawrence. Conflicting interests have repeatedly 
made the passage of such a bill impossible. I have 
always favored the full development of the St. Law¬ 
rence Seaway and will continue to support any pro¬ 
gram which respects the agreed rights of our State. 

But, meanwhile, the power can be developed without 
reference to the Seaway and, let me emphasize, without 
impeding it when and if it is approved by the Congress. 
Accordingly, last year, New York State attempted to 
go ahead under the terms of the existing Boundary 
Waters Treaty between the United States and I Can¬ 
ada . 

• #**## 
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Power in human terms means many things. It means 
new business, new employment and greater prosperity. 
It means the extension of the modem conveniences 
of life to rural areas. It means a greater number of 
labor-saving appliances in every home. These benefits 
are being denied the people of the State of New York 
without valid reason. 

Your honorable bodies can take the following steps 
to assist in clearing the way for action when and if 
Federal cooperation can be procured. 

First, the law under which the New York State 
Power Authority acts should be improved by relaxing 
the requirement that the Power Authority must have 
firm contracts for the sale of its power before issuing 
any bonds. 

Second, the Authority should be empowered to 
construct transmission lines where necessary to bring 
this great supply of power to the load centers.” 

Findings and Conclusions 27 to 30 Inclusive 

The Applicant takes no exception to the findings and 
conclusions numbered 27 to 30 inclusive but does object and 
takes exception to comments made and to inferences drawn 
by the Examiner in the text of the intermediate 
1427 decision, pages 27 to 31 inclusive, in reference to 
the following findings and conclusions: 

(27) Requests were made during the hearing that por¬ 
tions of the electric energy generated by the proposed 
facilities be delivered in the States of Vermont and New 
Hampshire. 

(28) Electric energy from waters of the International 
Rapids Section of the St. Lawrence River should be utilized 
equitably for the benefit of all the people of the states 
which are located within reasonable transmission distance 
of whatever facilities may be constructed for generation of 
electric energy from said waters of the United States. 

(29) The public authorities law fixing the powers and 
duties of the Power Authority of the State of New York 
provides that: 
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“That part of the St. Lawrence river within the bound¬ 
aries of the State of New York is hereby declared to 
be a natural resource of the state for the use and de¬ 
velopment of commerce and navigation in the interest 
of the people of this state and of the United States, 
and for the creation and development of hydroelec¬ 
tric power in the interest of the people of this state, 
and such natural resources, including the bed and 
waters of the river as instrumentalities of commerce 
and navigation, and the bed, waters, power and power 
sites in, upon or adjacent to or within the watershed 
of the said river, owned or controlled by the people 
of the state, or which may hereafter be recovered by 
or come within their ownership, possession and cqntrol, 
shall always remain inalienable to, and ownership, pos¬ 
session and control thereof shall always be vested in, 
the people of the stated’ 

(30) The Power Authority of the State of New Yfc>rk is 
obligated by its enabling act to give preferential treatment 
to the people of the State of New York as to electric epergy 
generated by the facilities of said Power Authority] 

J 

Comments on Findings and Conclusions 27 to 30 Inclusive 

The decision wholly ignores the evidence contained in 
the record and the statements presented by the Applicant 
in its application, testimony and briefs, in reference to its 
plans for interconnection of Project No. 2000 and Inter¬ 
change of St. Lawrence pow T er with power from other 
projects in States w T ithin economic transmission distance 
of the International Rapids Section. 

1428 Apparently, the Examiner has proceeded i upon 
the theory that such interchanges and interconnec¬ 
tions would constitute a detriment to the State’s project 
on the St. Lawrence River and a consequent loss of benefits 
to power consumers in the State of New York. The If’ower 
Authority has never subscribed to this theory whidh ap¬ 
pears to conceive of the St. Lawrence power house &s an 
isolated plant transmitting its energy over transmission 
lines arbitrarily designed, like spokes on a wheel, to joints 
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within a radius of 300 miles in all directions from the proj¬ 
ect site. Any such unrealistic plan fails to take into account 
existing plants, undeveloped water powers, peak load con¬ 
ditions, and present and potential demand in the area. It 
would sacrifice the demonstrated benefits to all plants and 
consumers of a coordinated and integrated system of gen¬ 
eration and transmission, in which energy would be inter¬ 
changed and would flow as needed in either direction over 
a properly planned and integrated system. (Testimony of 
S. E. Schultz for the Applicant, T. 363-367.) 

The Applicant reaffirms the statements on this point con¬ 
tained in its Reply Brief November 12, 1948, reviewing 
its testimony at the hearings, to which no reference is made 
by the Examiner, as follows: 

The interest of public agencies of the neighboring 
States of Vermont, New Hampshire, and Massachu¬ 
setts in the St. Lawrence power development has been 
expressed in statements and briefs submitted in this 
proceeding. The Power Authority has stated on the 
record of the hearing its readiness to cooperate with 
such public agencies in neighboring States, as well as 
with the Federal Power Commission, to insure the 
widest public benefits from the project. . . . 

The brief of Staff Counsel for the Federal Power 
Commission and the brief filed on behalf of the State 
of Vermont appear to recognize the inherent difficulties 
involved in restricting the economic operation of the 
project by imposition at this time of an arbitrary for¬ 
mula or system of quotas for the distribution of St. 
Lawrence power. The brief on behalf of the State of 
Vermont recommends a finding that the matter of 
allocations of power be left to future decisions ‘as 
shall be determined from time to time by the Commis¬ 
sion. ’ The brief of Staff Counsel for the Federal 
Power Commission recommends that ‘a reasonable 
share of the capacity and electric output of the project 
shall be made available for distribution within eco¬ 
nomic transmission distance in adjacent States/ and 
that ‘in the event of disagreements the Commission 
may, upon proper request, fix and determine the pro¬ 
per amount to be made so available.’ 
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The Power Authority is prepared to entertain any 
proposals which may be submitted by the accredited 
public agencies of neighboring States for interchanges 
of power or interconnections with the Si. Law- 
1429 rence power project and to cooperate with such 
agencies, and with the Federal Power Commis¬ 
sion, in providing for such interconnections an<jl inter¬ 
changes on a basis of mutual benefit. While the Appli¬ 
cant objects to any finding or condition in the license 
imposing formulas, quotas, or restrictions which have 
not heretofore been invoked in connection with licenses 
granted to other State public power projects hnd to 
private licensees, it reaffirms its purpose to submit its 
plans for interchanges and interconnections with sys¬ 
tems in adjacent States, including provision for trans¬ 
mission and sale of power at reasonable rates,: to the 
Federal Power Commission in accordance with the 
terms of the Federal Power Act. The Applicant sub¬ 
mits that, without the imposition of arbitrary Restric¬ 
tions as a condition to the license, the Federal Power 
Commission will retain ample power and discretion, 
under the terms of the Federal Power Act, to regulate 
the interstate transmission and sale of power from 
the licensed project with full protection of the mutual 
interests of the State of New York and neighboring 
States. 

1 

Findings and Conclusions 31 to 34 and 37 to 42 Inclusive 

The Applicant excepts to the findings and conclusions 
numbered 31-34 and 37-42 inclusive, and requests that they 
be disapproved and rejected by the Commission. The find¬ 
ings and conclusions excepted to are as follows: 

(31) The Aluminum Company of America maintains 
and operates a large aluminum reduction and fabrication 
works in the Town of Massena, near the International 
Rapids Section of the St. Lawrence River. This plaht em¬ 
ploys approximately 4500 people of a total town popula¬ 
tion of 13,000. 

(32) Forty-five per cent of the power requirements of 
the Aluminum Company’s works at Massena is supplied 
by a power plant of The St. Lawrence River Poweh Com- 
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pany (a wholly owned subsidiary of Aluminum Company 
of America) which diverts through its canal from the St. 
Lawrence River amounts of water ranging from 1700 c.f.s. 
to 25,000 c.f.s. and has since 1910 produced amounts of 
power ranging from approximately 40,000,000 kilowatts to 
more than 530,000,000 kilowatts annually. 

(33) If a dike is constructed across the canal intake of 
the St. Lawrence Power Company as proposed by the Ap¬ 
plicant, water for the existing plant of The St. Lawrence 
River Power Company will be cut off approximately five 

years before full utilization can be obtained through 
1430 the Applicant’s plant of the flow of the St. Lawrence 
River. 

(34) The Aluminum Company of America, its subsidiary 
The St. Lawrence River Power Company, and its trans¬ 
portation subsidiary The Messena Terminal Railway Com¬ 
pany, have a claimed total investment in their integrated 
operation at Massena of approximately $73,032,300. 

• # * * 

(37) The St. Lawrence River Power Company claims to 
hold franchises from the State of New York and licenses 
from the New York State Water Power and Control Com¬ 
mission authorizing the diversion by it of water from the 
St. Lawrence River into its diversion canal for use in its 
Massena power plant. This claim is disputed by the Power 
Authority of the State of New York. 

(38) A “license” issued by the New York Water Power 
and Control Commission effective January 1, 1926 for a 
ten-year term and twice renewed, the present renewal 
expiring January 1, 1951, requires payment of an annual 
rental charge or license fee for the maintenance, continu¬ 
ance and operation of The St. Lawrence River Power Com¬ 
pany’s submerged weir of $11,000, of which $10,000 is de¬ 
clared to be rental and the balance reimbursement for cost 
of administration. 

(39) The St. Lawrence River Power Company has been 
heretofore authorized by the Secretary of War to con- 
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struct its submerged weir and certain other facilities uti¬ 
lized in connection with the diversion of water frqm the 
St. Lawrence River, with, however, specific reservation 
that the instruments issued therefor do not grant any 
property rights in real estate or any exclusive privilege to 
the said St. Lawrence River Power Company. 

(40) The St. Lawrence River Power Company has been 
authorized by the International Joint Commission to main¬ 
tain its weir in the St. Lawrence River and to divert vol¬ 
umes of water not exceeding 25,000 c.f.s. unless special per¬ 
mission is granted, with the provision, however, that such 
rights may be revoked with six months notice in wanting 
by the governments of either Canada or the United States 
or by action of the International Joint Commission at any 
time. 

(41) Under provisions of the Power Authority Act of 
the State of New York, the Applicant must file all petitions 

for condemnation of property in the State Courts 
1431 and cannot utilize the right granted by the Federal 
Power Act to condemn property in the Federal 

courts. 

(42) If the proposed facilities are licensed as requested, 
the Applicant may be faced by the alternatives of (1) deny¬ 
ing the validity of the authorization given by the Appli¬ 
cant’s master (the State of New York) or (2) paying full 
compensation for the facilities whose usefulness is ito be 
terminated by the discontinuance of water to the plqnt of 
The St. Lawrence River Power Company. 

i 

Supporting Reasons for Exceptions to Findings and 
Conclusions 31 to 34 and 37 to 42 Inclusive j 

It is noteworthy that the decision devotes the abqve 10 
of its 63 findings and conclusions and pages 20-24 inclusive 
of its text to consideration of claims of the Aluminum!Com¬ 
pany of America and its wholly-owned subsidiary, the St. 
Lawrence River Power Company, to rights to divert more 
than one-fifth of the United States share of the public 
waters of the St. Lawrence River for their own use and 
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benefit, notwithstanding the terms of the Power Authority- 
Act, the Federal Power Act, and other provisions of both 
Federal and State law. 

The decision passes over the Order of the Commission 
October 1,1948, denying to Aluminum Company of America 
and its subsidiary their petitions to intervene as parties to 
this proceeding and accordingly excluding any attempt by 
the petitioners to establish their alleged rights to private 
use of the public waters of the St. Lawrence, as a condition 
precedent for the issuance of a license to the Applicant. 

The Aluminum Company and its subsidiary w r ere per¬ 
mitted by Order of the Commission to appear at the hear¬ 
ing only as limited participants. While offering argument 
under rulings by the Examiner in protest against the 
feature of the project related to their diversion, the limited 
participants professed to favor the development in gen¬ 
eral and sougth no determination by the Commission of its 
diversionary rights. 

The decision of the Examiner goes far beyond the posi¬ 
tion taken at the hearing and in briefs filed by the Alumi¬ 
num Company and its subsidiary. With apparent disregard 
of the statute law, the Constitution, and the public policy 
of the State of New York governing water powers of the 
State, and without citing applicable court decisions or 
statutes, the Examiner undertakes to pass upon legal 
questions in no way related to the issues of the proceed¬ 
ing. 

1432 The Power Authority therefore takes vigorous 
exception to each of the findings and conclusions 
enumerated above and reaffirms its statement contained in 
its Reply Brief November 12,1948, as follows: 

In its replies to the petitions of limited protestants 
to intervene, the Applicant denied that the State laws 
cited granted, or could grant, under the laws and the 
Constitution of the State of New York, any irrevocable 
valid rights or franchises to the petitioners for the 
private diversion and use of the waters of the St. Law¬ 
rence River. The Applicant further asserted that, on 
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the contrary, such claims are without mertit and wholly 
repugnant to the provisions of the Power Authority 
Act of the State of New York and to other laws of the 
State and to the decisions of its Courts.... 

The Power Authority in its replies to the petitions 
to intervene further pointed out that each of the' vari¬ 
ous permits held by the St. Lawrence River Power 
Company is, on its face, a temporary and terminable 
permit, conferring no permanent rights to the diver¬ 
sion of the public waters of the St. Lawrence River.... 

It the brief of Staff Counsel for the Federal Power 
Commission, leading decisions of Federal courtjs are 
cited to show that a State permit is not sufficient for 
power development on navigable waters of the XJjnited 
States. (Niagara Falls Power Company v. Federal 
Power Commission, 137 F (2) 787, cert. den. 320 U. S. 
792, rehearing den. 320 U. S. 815; Wisconsin P. S. 
Comm. v. Federal Power Comm. 147 F (2) 743,! cert, 
den. 325 U. S. 880.) 

In a unbroken line of decisions by the courts <^f the 
State of New York it has been held that irrevocable 
rights to the private diversion and use of public waters 
for power purposes have no existence under the;laws 
and the Constitution of the State. (Coxe v. State, 144 
N. Y. 396; Matter of Long Sault Development Com¬ 
pany, 212 N. Y. 1; Appleby v. City of New York, 235 
N. Y. 351; Niagara Falls Power Company v. Water 
Power and Control Commission, 267 N. Y. 265; Matter 
of City of Syracuse v. Gibbs, 283 N. Y. 275; Niagara 
Falls Power Company v. Duryea et al, 57 N. Y. S^ (2) 
777.). 

The Power Authority further reaffirms its previous 
declarations of policy that it is fully prepared to carry 
out its plan for construction of Project No. 2000 with 
the utmost regard for the needs of local industry; and 
in such manner as to meet every requirement of the 
National defense; that it does not, however, recognize 
any claims of the limited protestants to private rights 
of diversion of public, navigable waters; and that jit is 
the Applicant’s policy and plan to utilize the entire 
New York State share of the natural flow of the St. 
Lawrence River under Project No. 2000 for the bene¬ 
ficial public purposes set forth in the Power Authority 
Act. 
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1433 In addition to the general grounds above stated for 
exceptions to findings 31-34 and 37-42, both inclusive, 
the Applicant excepts to findings 32, 38, 39, 41, and 42 
for the specific reasons below stated. 

Finding 32 

Exception is taken to the first sentence of finding 32 as 
erroneous in fact and without support in evidence. At the 
hearings, testimony was presented by the St. Lawrence 
River Power Company at the request of the Applicant’s 
counsel to show the sources of energy relied upon by the 
Aluminum Company in the operation of its Massena plant. 
This testimony which was used in the tabulation appearing 
on page 6 of the Applicant’s “Supplemental Statement”, 
filed with the Commission on October 15, 1948, shows that 
over the period 1938-1947, only 33.07 per cent of the power 
requirements of Alcoa was obtained from the Massena plant 
of the St. Lawrence River Power Company. 

In order to conform with the evidence offered at the 
hearings, the first sentence of finding 32 should be amended 
to read as follows: “Approximately 33 per cent of the 
power requirements....” 


Finding 38 

Exception is taken to finding 38 as incomplete, in that 
it fails to set forth and, therefore, disregards an important 
condition imposed by the predecessor of the Water Power 
and Control Commission in the original license issued to 
the power company, as well as each renewal thereof, which 
expressly reserves the right “to terminate and revoke the 
license in the event it should interfere with the construc¬ 
tion, development or operation of the water power re¬ 
sources of the St. Lawrence River, pursuant to some major 
plan of development.” 
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Finding 39 

i 

Exception is taken to finding 39, as stated, on the ground 
that it is inaccurate and incomplete due to the failure to j set 
forth the fact that the permit of the Secretary of War, re¬ 
ferred to therein, applying only to construction of a sub¬ 
merged weir, is “terminable at the discretion of the Depart- 
ment. ,, 

Finding 41 

Exception is taken to finding 41 on the ground that it is 
speculative and argumentative in form. No evidence was 
introduced at the hearing nor has the Examiner pointed to 
any court decisions showing that the courts of New 
1434 York have interpreted Section 1007 of the PoTjver 
Authority Act in the manner indicated in this 
finding, so as to preclude the Applicant from resorting in 
condemnation proceedings to the provisions of Section 21 
of the Federal Power Act. 

Section 1007 of the Power Authority Act provides that 
this Applicant may acquire property “by condemnation 
under and pursuant to the provisions” of the Act. This is 
not, however, as the Examiner asserts, a mandatory, tut 
a discretionary provision. When this provision is invoked, 
the action proceeds as provided in subparagraph 2, either 
before a special term of the State Supreme Court or before 
a county court of the county in which the property; is 
located. Subparagraph 7 of the same Section provides for 
an alternative method of procedure under which the Appli¬ 
cant may, “at its option, acquire such real property J. . 
under the general condemnation law of the State.” 

At the time the Power Authority Act was before the 
Legislature for consideration, the Federal Power Act liad 
already been in existence for almost ten years. Section! 21 
of that Act authorizes licensees thereunder to exercise the 
right of eminent domain in the Federal District Courts 
where the amount in controversy exceeds $3,000. This sec¬ 
tion of the Act further provides that Federal Courts “shjall 
conform as nearly as may be with the practice and prqce- 
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dure in similar actions or proceedings in the courts of the 
State where the property is situated.” 

Only Congress itself may confer jurisdiction upon the 
Federal Courts and hence it was evidently deemed by the 
New York Legislature that it was beyond its power to pro¬ 
vide in the Power Authority Act for condemnation pro¬ 
ceedings in the Federal District Courts. The State Legis¬ 
lature did, however, authorize the Applicant to apply to 
the Federal Power Commission for a license which, if 
granted, would surely enable the Applicant to avail itself 
of all rights extended to licensees as to condemnation pro¬ 
cedure under Section 21 of the Federal Power Act. In addi¬ 
tion, the Power Authority Act authorizes the Applicant 
to seek any other approvals, including legislation from 
Congress, as it deems necessary and desirable to promote 
the project and to protect its rights. 

Finding 42 

Exception is taken to finding 42 on the general grounds 
hereinbefore stated and also to statements set forth as a 
basis for this finding on pages 20 to 24 of the Examiner’s 
decision. 

In discussing the matter of the St. Lawrence River 
Power Company’s alleged rights to divert water from the 
St. Lawrence River for use at the Massena plant, the 
1435 Examiner makes certain unqualified statements con¬ 
cerning such rights as follows: 

St. Lawrence power has, however, been authorized 
by the State of New York, in so far as the State could 
authorize such action, to divert and use a portion of 
the water of the river for generation of electric energy. 
(Page 23) If the project be constructed as a one-pur- 
pose project... by an agency of the State of New York, 
such State agency may well be found to be in the dilem¬ 
ma of successfully denying the validity of the authori¬ 
zation given by such agency’s master ... or of paying 
full compensation for the facilities whose usefulness is 
to be determined by the construction of the new project. 
(Pages 23-24) It appears that if a licensee is an agency 
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of a State Government, it cannot deny the efficacy of 
the State’s purported grant to a private corporation, 
and would probably be bound thereby. (Page 24) 

All the above statements are refuted in the Reply Brief 
of the Applicant at pages 17-26, a portion of which has 
been previously quoted. The Applicant therein denies 
that the St. Lawrence River Power Company is the grantee 
of perpetual franchise and property rights from the State 
of New York, or the grantee of statutory franchise land 
property rights, which entitle it to divert water from the 
St. Lawrence River for use in its Massena plant. jThe 
Applicant has further denied that the State law cited by 
the power company (Chapters 484 and 546, Laws of 1896 
and 1898 respectively), granted or could grant under! the 
laws and Constitution of the State of New York any irre¬ 
vocable valid rights or franchises for the private diversion 
and use of waters of the St. Lawrence River. The unsup¬ 
ported statements of the Examiner in respect to these 
matters are also refuted in the Main Brief (pp. 29-34) and 
Reply Brief (pp. 14-19) of Staff Counsel for the Commis¬ 
sion. 

In addition to the Laws of 1896 and 1898, relied upop in 
part by the power company as a basis for the claim of per¬ 
petual diversionary rights, the company also claims certain 
rights from the State under the 1926 license issued to it by 
the predecessor of the present Water Power and Control 
Commission. This license, however, as has been previously 
pointed out herein, is subject to termination and revocation 
in the event that it should interfere “with the construction, 
development, or operation of the water power resources 
of the St. Lawrence River, pursuant to some major plan 
of development.” Since the maintenance of the weir au¬ 
thorized by this license will interfere with applicant’s pro¬ 
posed development, the license is therefore subject to revo¬ 
cation at any time and is terminable at its expiration date, 
January 1, 1951. 

1436 The Applicant accordingly requests the Compiis- 
sion to disapprove and reject all findings and con- 



elusions related to the Massena diversion number 31 to 
34 and 37 to 42 inclusive. 

Findings and Conclusions 45 and 46 

The Applicant excepts to the findings and conclusions 
numbered 45 and 46, set forth in the Examiner’s interme¬ 
diate decision as follows: 

(45) The Applicant has legislative authority to apply 
for a license, but the portion of its enabling act authorizing 
such application provides that: 

“* * * neither the authority nor any trustee, officer 
or agent thereof shall have any power to waive or 
surrender for any purpose whatsoever any right of 
the state of New York, whether sovereign or propri¬ 
etary in character, in and to the Saint Lawrence River, 
its waters, power, channel, bed or uses, or the right of 
the state to assert such rights at any future time, * * *” 

(46) Under its enabling act the Applicant has no appa¬ 
rent right to accept a license containing a provision for re¬ 
capture by the government of the United States, requiring 
delivery of electric energy for use outside of the State of 
New York, or in any way contravening the State’s claim 
to the bed, water, power and power sites upon or adjacent 
to the St. Lawrence River as a natural resource of the 
State of New York. 

Supporting Reasons for Exceptions to Findings and 
Conclusions 45 and 46 

Applicant excepts to finding 45 on the following grounds: 

1. It fails to quote the full text of sub-paragraph 3 of 
Section 1005 of the Power Authority Act, and therefore is 
misleading as to the powers granted to the Applicant by 
its enabling Act. 

2. In its abbreviated quotation of the Act, the finding 
leads to misconstruction of the powers of the Applicant 
and thereby causes an erroneous interpretation of the mean¬ 
ing of the phrase “waive or surrender ... any right of the 
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State”, as contained in Section 1005 of the Power Authority 
Act. 

The basis for Applicant’s exceptions to this finding is 
fully discussed below in connection with exceptions taken 
by the Applicant to finding 46. 

1437 Exception is taken to finding 46 as erroneous in 
fact and law and speculative. 

In this finding the Examiner erroneously concludes, ap¬ 
parently due to the partial quotation and misconstruction 
of Section 1005 of the Power Authority Act in the preced¬ 
ing finding 45, that the Applicant has no power to aiccept 
a license containing a provision for recapture. 

Under the terms of the Federal Power Act, the Coihmis- 
sion has incorporated in major licenses the terms and con¬ 
ditions specified in the Act, and has made licensed projects 
subject to recapture by the United States at the expiration 
of the license period. Under its enabling Act, the Power 
Authority may not waive or surrender any rights off the 
State, whether sovereign or proprietary in character, in 
the waters of the St. Lawrence River. This statute was en¬ 
acted in the full light of the provisions of the Federal Ifawer 
Act as they affect plans for Applicant’s proposed develop¬ 
ment and it expressly authorizes the Applicant to apply to 
the Federal Power Commission for “such licenses, pehnits 
or approval of its plans or projects” as are necessary and 
advisable. 

Section 14 of the Federal Power Act seeks to reserve to 
the Federal Government the power to take over a licensed 
project at the end of the license period in the event it cjeems 
such action to be desirable in the public interest. 

Other sections of the Federal Power Act give suppprt to 
the Applicant’s interpretation that the recapture clause of 
Section 14 is discretionary in nature and that Congress 
clearly did not intend that all licensed projects must be re¬ 
captured by the Federal Government at the expiration of 
the license period. For example, Section 15 of the Act 
specifically provides for cases in which the United States 
does not elect to recapture, pursuant to Section 14. In such 
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event, Section 15 provides that the Commission may either 
issne a new license to the same original licensee or that it 
may issue a new license to a new licensee. In connection 
with the latter alternative, Section 7(a) provides that the 
Commission in issuing a license to a new licensee there¬ 
under shall give “preference to applications therefor by 
states and municipalities.” 

Another provision of the Federal Power Act which dis¬ 
tinguishes, insofar as recapture is concerned, between pub¬ 
lic and private licensees, is the last proviso of Section 14 
reading as follows: 

Provided, That the right of the United States or any 
State or municipality to take over, maintain, and op¬ 
erate any project licensed under this chapter at any 
time by condemnation proceedings upon pay- 
1438 ment of just compensation is hereby expressly 
reserved. June 10, 1920, c. 285, § 14, 41 Stat. 
1071; Aug. 26,1935, c. 687, Title II, § 207, 49 Stat. 844. 

By the terms of this proviso, States and municipalities 
are placed on a preferential footing comparable to that of 
the Federal Government itself and are thereby authorized 
to condemn projects of private licensees at any time dur¬ 
ing the license period upon payment of just compensation. 

In view of the foregoing preferences granted to State 
agencies by the Federal Power Act, it is erroneous for the 
Examiner to presume that recapture by the Federal Govern¬ 
ment of Applicant’s proposed project is predetermined and 
inevitable, or that the Applicant by applying for a license, 
or accepting such license in the event one is tendered to it, 
thereby waives any rights which the State possesses in the 
waters of the St. Lawrence River. 

As stated by Applicant in its Reply Brief, it is incon¬ 
ceivable that the Federal Government at the end of fifty 
years would seek to divest the State of New York of the 
ownership and operation of a public power project, proper¬ 
ly conducted in the public interest during the license period, 
in view of the provisions of the Federal Power Act which 
expressly encourage and give preference to States and 
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municipalities in developing such projects. Moreover, no 
agency of the Government is presently authorized to operate 
and maintain such facilities, and therefore unless Con¬ 
gress so provides, recapture is an impossibility. 

A further error is committed by the Examiner in find¬ 
ing 46 wherein he concludes that the Power Authority Act 
forbids the Applicant to accept a license which requires de¬ 
livery of electric energy for use outside the State. Excep¬ 
tion is taken to this finding and conclusion for the reasons 
heretofore stated in connection with findings 27-30. 

Findings and Conclusions 47 to 53 Inclusive ' 

The Examiner’s findings and conclusions 47 to 5$ in¬ 
clusive pertaining exclusively to navigation features of the 
Great Lakes-St. Lawrence Seaway are as follows: 

(47) The five Great Lakes together with the 28-mile long 
Welland Canal, the two-mile long St. Marys Canal and the 
connecting channels, the St. Marys River, the St. Clair 
River, Lake St. Clair and the Detroit River provide a | vital 
system of transportation to the landlocked civilization of 

the middle west portion of the United States. In 
1439 1938 waterborne commerce traversing the Great 
Lakes amounted to almost one-fourth of all the water¬ 
borne commerce of the United States including the Atlantic, 
Gulf and Pacific coasts. 

(48) Navigation between lake ports and the Atlantic 
Ocean is now limited to vessels suited to the available di¬ 
mensions of six canals around rapids of the St. Lawrence 
River between Ogdensburg, New York, and Montreal, Que¬ 
bec, which have controlling dimensions of 252 feet in length, 
44 feet in width, and a depth of 14 feet over sills at locks. 
Forty-six miles of 14-foot limitation are in the International 
Rapids Section and the remaining 68 miles where naviga¬ 
tion is so limited are between the lower end of the Inter¬ 
national Rapids Section and Montreal, Quebec, in the Ca¬ 
nadian section of the St. Lawrence River. 

(49) The St. Lawrence River project described in the 
Final Report of the Corps of Engineers, United States 
Army, submitted in 1942, contemplates improvement of the 
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International Rapids Section to provide a depth of 27 feet 
for navigation in the International Rapids Section. 

(50) By the Great Lakes-St. Lawrence agreement of 
March 19,1941, the government of Canada agrees: 

“(b) to complete, not later than December 31, 1948, 
the essential Canadian links in the deep waterway, in¬ 
cluding the necessary deepening of the new Welland 
Ship Canal and the construction of canals and other 
works to provide the necessary depth in the Canadian 
section of the St. Lawrence River: provided that, if the 
continuance of war conditions or the requirements of 
defense justify a modification of the period within 
which such works shall be completed, the Governments 
may, by exchange of notes, arrange to defer or expedite 
their completion as circumstances may require.” 

The Canadian government also agrees to construct a por¬ 
tion of the works in the International Rapids Section and 
to operate and maintain or arrange for the operation and 
maintenance of the works situated in the Territory of 
Canada. 

(51) The development of the upper St. Lawrence River 
to an additional depth of 27 feet will provide a satisfactory 
waterway extending from the head of the Great Lakes at 
Duluth, Minnesota, a distance of 2,350 miles, to the Atlantic 

Ocean at the strait of Belle Isle and containing only 
1440 67 miles of canals, 8 miles of restricted channels, 
and 18 locks. 

(52) Completion of the facilities proposed by the Army 
Engineers for construction in the International Rapids Sec¬ 
tion of the St. Lawrence River and of those proposed for 
construction by the Canadian government or by authority 
thereof in the Canadian section of the St. Lawrence River 
will permit the continuous transportation by water of iron 
ore and other commodities in large ships from ocean ports 
or from any point on the Gulf of St. Lawrence or the St. 
Lawrence River to Buffalo, Cleveland, Toledo, Detroit, 
Chicago and other ports along the Great Lakes. 

(53) Future economic development of the United States 
requires the construction of such navigation facilities in the 
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St. Lawrence River as are required to permit continuous 
navigation from the Great Lakes to the Atlantic Ocean by 
ships of a draft up to 25 feet. 

i 

Comments on Findings and Conclusions 47 to 53 Inclusive 

The Applicant submits that the above findings and con¬ 
clusions are entirely outside the scope of the application, the 
project as submitted, and the testimony taken at the public 
hearings in this proceeding. 

The only issue considered at the hearings in respect to 
navigation was the question of the adaptability of the works 
primarily for power and the works common to power and 
navigation, proposed by the Applicant, to further improve¬ 
ment of the International Rapids Section for navigation. 
This question was gone into at length in evidence j fully 
sustaining the adaptability of the Applicant’s project, to 
which the findings and conclusions should be confined, in 
this proceeding. 

Brigadier General Peter A. Feringa, Assistant Chief of 
Engineers for Civil Works, appeared as a witness iri sup¬ 
port of the application on October 6, 1948. In response to 
questions by Staff Counsel for the Commission, General 
Feringa testified in parts as follows: (T. 327-336) 

Q. General, we are engaged in a hearing on an applica¬ 
tion filed by the Power Authority of the State of New |York 
for construction of the power project in the International 
Rapids Section of the St. Lawrence River. This applica¬ 
tion has been submitted to the Chief of Engineers as Proj¬ 
ect No. 2000. Are you personally familiar with the position 
of your office on this application ? A. I am. 

Q. Has your office made a study of the plans as;sub¬ 
mitted? A. My office has. 

1441 Q. And has the Chief of Engineers approved the 
plans as submitted in general? A. He has. 
Continuing the witness, General Feringa, testified further: 

Mr. Presiding Examiner, inasmuch as we attach a! tre¬ 
mendous amount of importance to this project, I have pre¬ 
pared a rather careful statement and with your permission 
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I would like to read that and then be available for any 
questions. . . . 

Presiding Examiner: Continue. 

The Witness: Mr. Chairman, responsive to a request from 
the Federal Power Commission, the Chief of Engineers, 
General Wheeler, has instructed me to appear before you to 
testify concerning the degree to which plans and specifica¬ 
tions have heretofore been completed for the development 
of the International Rapids Section, the accuracy of esti¬ 
mated costs, and the effect that the separate power develop¬ 
ment would have on the later provisions of deep-draft navi¬ 
gation facilities. 


The estimated cost of the separate power project in the 
International Rapids Section, as shown in Exhibit N (Re¬ 
vised) of the application of the New York State Power 
Authority to the Federal Power Commission, is $463,- 
374,000, based upon July, 1948 cost levels. That estimate 
has been reviewed by the Corps of Engineers and we con¬ 
cur generally in its adequacy. 

On July 30,1948 the Federal Power Commission referred 
a copy of the pending application of the New York State 
Power Authority for a license for the New York State share 
of the power development in the International Rapids Sec¬ 
tion to the Chief of Engineers for customary comment, in¬ 
cluding advice as to whether the plans of the structures 
affecting navigation are satisfactory. . . . 

With respect thereto the Chief of Engineers advised the 
Commission on 10 September 1948 that the proposed proj¬ 
ect works for the separate power project are compatible 
with, and readily adaptable to, future improvement of the 
river for deep-draft navigation; second, that the main fea¬ 
tures of the separate power project including the main dam 
and the powerhouse conform to the detailed plans previous¬ 
ly developed for the dual-purpose plan by the Corps of 
Engineers; and third, that the only material departures 
from the dual-purpose plan are: 
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(1) Elimination of the facilities including certain chan¬ 
nel excavation solely for deep-draft navigation; 

(2) Elimination of the Iroquois Control Dam; and! 

(3) Change in the previously proposed Massena Power 
Canal intake from a concrete structure with control gates to 
an earth dike with provision for diversion for water Supply 

purposes. . . . 

1442 The separate power project would include the main 
dam, powerhouse and dikes to create and maintain 
the pool for both power and navigation, as well as a part of 
the channel excavation. From an engineering standpoint, 
facilities for deep-draft navigation can be provided con¬ 
currently with or subsequent to the construction of the 
separate power project. These deep-draft navigation facili¬ 
ties would consist essentially of the Long Sault Canal with 
its two locks, to by-pass the main dam, and located entirely 
within the boundaries of the United States, which could be 
constructed, after authorization, in a manner similar to 
the construction of the MacArthur Lock at Sault Ste. Marie, 
Michigan, and the remaining channel excavation. 

I will be glad to answer any questions. . . . 

By Mr. Gatchell: 

i 

i 

Q. General, I would take it from your statement that 
the proposed power development as set forth in this applica¬ 
tion would not hamper or complicate the subsequent naviga¬ 
tion development? A. That is correct, sir. 

Q. Well, to what extent, if any, would this power develop¬ 
ment encumber the subsequent navigation development! with 
additional cost? A. It would not encumber the navigation 
with additional cost at all. To the contrary, it would help 
the navigation project. 

Again the recommendation of the Chief of Engineers as 
to the adaptability of the New York-Ontario plan to im¬ 
provement of the St. Lawrence River for navigation was 
reaffirmed in an official report of the Chief of Engineers to 
the Sub-committee of the Senate Foreign Relations Com¬ 
mittee, issued as a Committee Print, Eighty-first Congress, 
first session. 
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At the conclusion of his statement, enclosing detailed 
estimates of costs comparing costs of the New York-Ontario 
plan and the dual-purpose plan, the Chief of Engineers ad¬ 
vised the Subcommittee: 

We are furnishing a copy of enclosure 4 to the Fed¬ 
eral Power Commission for its use in answering the 
items assigned to it. The cost estimate shown in en¬ 
closure 4, for a separate power project, is the same as 
that submitted by the Power Authority of the State of 
New York to the Federal Power Commission in con¬ 
nection with the pending license application except for 
the revision downward in certain Canadian items in¬ 
cluding land acquisition pursuant to recent advice with 
respect thereto from the Canadian Department of 
Transport. 


It is pointed out that the design and location of the 
various features of the International Rapids Section 
development are such that the project lends it- 
1443 self equally to construction of a separate power 
development initially with the seaway facilities 
added later, or to the construction of a combined power 
and navigation development at the outset. There would 
be no significant difference in the total cost of con¬ 
struction between building the combined project initial¬ 
ly, the starting of the power project with subsequent 
initiation and concurrent completion of both the power 
and navigation project, or the adding of the seaway fa¬ 
cilities after the construction of a power development 
alone. 

In his Intermediate Decision the Examiner has gone far 
afield from the record in this proceeding to embrace an 
“all or nothing” theory of St. Lawrence development which 
ignores the realities of the problem and presents no actual 
alternative. 

The history of the development of the Great Lakes-St. 
Lawrence system up to date has been one of progressive 
completion by stages, of separate projects of great magni¬ 
tude, such as Canada’s fourth Welland Canal, the Mac- 
Arthur Lock and Sault Saint Marie, and other works lo- 
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cated thousands of miles apart at intervals along th4 im¬ 
mense watercourse from its headwaters at Duluth in the 
mid-continent to the Atlantic. The fact that it is j now 
navigable by deep-draft vessels over 90 percent of it$ en¬ 
tire reach is due to the improvement by stages in separate 
projects, of vital interconnections of the system. 

It was in projects undertaken separately over a period 
of years that Congress authorized and the United States 
completed the improvement of the connecting channels of 
the Upper Lakes to minimum depth of more than 25 £eet. 
These projects had previously been presented but had 
failed of authorization in the unratified Great Lakes-St. 
Lawrence Waterways Treaty of 1932. In 1941 Congress 
authorized the 30-foot MacArthur Lock at the Sault Sepa¬ 
rating that project from the pending United States-Cana- 
dian Agreement of 1941, and this facility needed for naviga¬ 
tion was completed by 1943. 

At the present time within less than 75 miles belowj the 
New York-Ontario power site on the St. Lawrence River, 
the Beauharnois Power Plant is now being expanded by the 
Hydroelectric Commission of the Province of Quebec to an 
ultimate capacity nearly double its present installed! ca¬ 
pacity of 700,000 horsepower. Precisely as provided in the 
New York-Ontario plan for the International Rapids Sec¬ 
tion of the St. Lawrence River, the public agency ofi the 
Province of Quebec is developing St. Lawrence pow T ef in 
the Soulanges Section, with power works and common 
works so designed and located as to permit installation of 
additional locks for deep-draft navigation whenever; au¬ 
thorized. Considering the acute powder shortages 
1444 which have caused serious post-war curtailments of 
service in the Massena-Cornwall project area, as at¬ 
tested at the hearing on this project, it is unthinkable that 
the Federal Power Act could be construed and invoked to 
deny public agencies of the State of New York and the 
Province of Quebec an equal opportunity to utilize St. 
Lawrence power. 
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Nowhere in his intermediate decision does the Examiner 
refer to the evidence received at the hearing showing that 
New York and Ontario have suffered recurrent power short¬ 
ages during and since the war, while the continued annual 
waste of 12,600,000,000 kwh of hydroelectric energy po¬ 
tentially available from the St. Lawrence entail staggering 
losses to consumers in high costs for power produced in 
generating plants burning coal and oil. 

Nor does the Examiner cite any testimony at the hearings 
in support of his theory that the power development in 
the International Rapids Section must be deferred until the 
entire seaway is authorized by Congress and Parliament, 
and that the New York share of the power development 
should then be absorbed in a Federal project. To justify 
such findings, the Examiner relies upon an earlier 1943 re¬ 
port of the Corps of Engineers and 1940-1943 reports of 
the Department of Commerce Survey which were included 
in the record by reference at the hearings. The Applicant 
invites the attention of the Commission to the text of these 
reports and asserts that neither of them supports the 
recommendation made by the Examiner. On the contrary, 
both review at length the stage by stage development of the 
Great Lakes-St. Lawrence system in separate projects such 
as those noted above and refer in the express terms to the 
established policy of power development in the Inter¬ 
national Rapids Section by the Power Authority of the 
State of New York and the Hydro-Electric Commission of 
Ontario. 

Finding and Conclusion 54 

The Applicant takes exception to finding and conclusion 
54 set forth in the decision as follows: 

(54) To the extent that it omits navigation facilities, chan¬ 
nel improvements, the Iroquois Dam and a test period of 
operation at 238 ft. elevation contained in the controlled 
single stage project proposed by the 1942 “Final Report” 
of the Corps of Engineers, United States Army, for de¬ 
velopment of the International Rapids Section of the St. 
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Lawrence River, the Applicant’s proposed project is not 
best adapted to a comprehensive plan for the improve¬ 
ment and development of the water resources of the 
1445 area. It is, however, compatible with and readily 
adaptable to future improvement of the river for 
navigation. 

i 

Supporting Reasons for Exception 

The Applicant excepts to the first sentence of finding 
54 on the ground that it conflicts with the second sentence 
thereof and is contrary to the evidence and to the recom¬ 
mendation submitted at the hearings on behalf of | the 
Chief of Engineers, the Secretary of the Army, and! the 
Bureau of Power, Federal Power Commission. 

This finding appears to be based on an erroneous Con¬ 
ception of the Commission’s duties under Section 4(e) jand 
10(a) of the Federal Power Act. The first of these sec¬ 
tions authorizes the Commission to issue licenses for proj¬ 
ects “necessary or convenient for the development and 
improvement of navigation and for the development and 
utilization of power ... in streams” over which Congress 
has jurisdiction under its authority to regulate commerce 
with foreign nations and among the several States. To 
give effect to these provisions, Section 10(a) states that 
projects approved by the Commission shall be such as in 
its judgment “will best be adapted to a comprehensive plan 
for improving and developing a waterway . . . for the use 
or benefit of interstate or foreign commerce ...” 

There is nothing in the sections of the Act referred to, 
mission may only give its approval to those power projects 
which include complete navigation facilities. As the Evi¬ 
dence shows, the Chief of Engineers and the Secretary of 
the Army reported favorably on the present application in 
accordance with Section 4(e) of the Act. 

In the second part of finding 54, the Examiner finds the 
proposed project to be “compatible with and readily adapt¬ 
able to future improvement of the river for navigation.” 

| 
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Applicant concurs in this portion of finding 54, and submits 
that it has fully met the requirements of Section 4(e) and 
Section 10(a) of the Federal Power Act. 

It further appears from finding 54 that the Examiner 
objects to the Applicant’s proposal to eliminate the Iro¬ 
quois Dam and to operate the project initially at 242 ft. 
elevation, instead of at 238 feet as proposed in the “Final 
Report” of the Corps of Engineers. 

In connection with the above objections which find no 
support in the evidence taken at the hearings the Applicant 
points out the following: 

1. With the elimination of the Iroquois Dam, represent¬ 

ing a saving of approximately 24 million dollars 
1446 based on 1948 prices, the outflows from Lake Ontario 
can be controlled directly by the Long Sault Dam and 
Barnhart Island Power Plant. 

2. The elevation of the pool to the level 242 will represent 
a great advantage to navigation because it will reduce the 
stream flow against upbound vessels for a distance of 70 
miles above the power house. 

3. The capacity of the New York power plant will be 
90,900 kw greater and over a 10-year period the gain in 
production will be approximately 2,673,000,000 kwh winch 
represents a value of over 20 million dollars based on al¬ 
ternative steam-electric energy, and over 10 million based 
on fuel saving alone. 

The Power Authority Act (Section 1005) specifically au¬ 
thorizes and directs the Applicant “to cooperate with the 
appropriate agencies and officials of the United States Gov¬ 
ernment to the end that any project undertaken” by the 
Power Authority “shall be consistent with and in aid of 
the plans of the United States for the improvement of com¬ 
merce and navigation along the St. Lawrence River, and 
shall be so planned and constructed as to be adaptable to 
the plans of the United States therefor, so that the neces¬ 
sary channels, locks, canals and other navigational facilities 
may be constructed and installed by the United States in, 
through, and as part of such project.” 
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All power works and common works proposed in the 
present application have accordingly been designed and lo¬ 
cated so as to permit the installation af additional locks 
and canals for deep-draft navigation whenever authorized 
by Congress. The Chief of Engineers has certified to this 
effect in approving the Applicant’s plans in reports filed 
with this Commission. The Applicant therefore submits 
that it has met every requirement to adapt its project to 
the most comprehensive plan for the utilization of water re¬ 
sources of the St. Lawrence Biver and that it has thereby 
fully complied with the provisions of the Federal Power 
Act and its own enabling Act. 

The Applicant requests that the Commission disapprove 
and reject Finding 54 and substitute therefor: 

| 

“The Applicant’s proposed project is best adapted 
to a comprehensive plan for the improvement and; de¬ 
velopment of the water resources of the area an^ as 
certified by the Chief of Engineers and the Secretary 
of the Army, is compatible with and readily adapt- 
table to future improvement of the river for naviga¬ 
tion. ” 
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Findings and Conclusions 55 and 56 


The Applicant excepts to findings 55 and 56 quoted 
below on the ground that they are speculative, and con¬ 
trary to the evidence. 

(55) The manner in which the cost of construction of 
those facilities within the United States and those facilities 
within the Dominion of Canada is proposed to be divided 
between the Applicant and the Hydro-Electric Power Com¬ 
mission of Ontario, makes it possible that a portion of the 
facilities paid for by the Applicant may after construc¬ 
tion be found to be outside the United States and thus not 
subject to regulatory control of this Commission under 
existing law. 

(56) Successful operation of the facilities within the 
United States for the construction and operation of which 
a license is sought in this proceeding will in the future be 
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partially dependent upon the existence and operation of 
other structures and facilities within the Dominion of 
Canada. 

Supporting Reasons for Exceptions to Findings and 
Conclusions 55 and 56 

As indicated in Exhibit “N” to the application in this 
proceeding and in the testimony of Chairman Wilby of the 
Power Authority, a tentative plan for the equal division of 
work and costs has been arrived at between the Applicant 
and its Canadian counterpart, the Hydro-Electric Power 
Commission of Ontario. Under this arrangement each 
party is to undertake the portion of excavation in the bed 
of the river which will be divided between them in such 
proportion as to equalize the total construction costs be¬ 
tween the two agencies. As indicated in the application and 
testimony, the Applicant’s power house will be located en¬ 
tirely within the United States. Since the regulatory func¬ 
tions of the Federal Power Act relate only to power facili¬ 
ties, and not to minor features of the project such as exca¬ 
vations, dikes, etc., it is clear that, contrary to the Exam¬ 
iner’s conclusion, the Applicant’s facilities will be subject 
to the Commission’s jurisdiction. 

In reference to the speculative finding 56, it is sufficient 
to state that the Hydro-Electric Power Commission of 
Ontario on July 16,1948, joined with the Applicant in filing 
applications for an Order of Approval from the Inter¬ 
national Joint Commission of the project in the Inter¬ 
national Rapids Section. 

1448 Findings and Conclusions 57 and 58 

The decision sets forth findings and conclusions 57 and 
58 as follows: 

(57) The Applicant and the Hydro-Electric Power Com¬ 
mission of Ontario propose jointly to file an application 
with the International Joint Commission, United States 
and Canada, created by authority of the Treaty of January 
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11, 1909 between the United States and Great Britain, for 
authority to construct the facilities for which a licensees 
here sought and similar and comparable facilities on tpe 
Canadian side of the international boundary. 

(58) No application for approval of the facilities here 
proposed has as yet been transmitted to the said Inter¬ 
national Joint Commission by the government of the United 
States in accordance with the provision of the rules |of 
the said Commission which requires application first jto 
the government involved and transmission by that govern¬ 
ment of such application to the International Joint Com¬ 
mission. 

i 

Supporting Reasons for Exceptions to Findings and 
Conclusions 57 and 58 

Exception is taken to finding 57 on the ground that, con¬ 
trary to the Examiner’s contention, the application to the 
International Joint Commission has already been filed with 
the appropriate governmental departments for submission 
to the International Joint Commission. 

In respect to finding 58 the Applicant points out that de¬ 
spite the favorable recommendations made to the State De¬ 
partment by the Federal Power Commission, the Secretary 
of the Army, and the Secretary of the Interior, the Depart¬ 
ment of State has failed to forward the Power Authority’s 
application to the International Joint Commission for pub¬ 
lic hearings and action on the merits. 

Findings and Conclusions 59 to 62 Inclusive ! 

i 

The decision sets forth findings and conclusions 59 to 62 
inclusive as follows: 

(59) Operation of the facilities proposed to be con¬ 
structed by the Applicant and those proposed to be con¬ 
structed by the Hydro-Electric Power Commission of On¬ 
tario will require continuing cooperation on an international 
scale. 


; 

i 



1449 (60) In order that the future operation of both 

navigation and power facilities in the International 
Rapids Section of the St. Lawrence River may be carried 
on with a minimum of friction between the two nations in¬ 
volved, it is desirable that facilities on the United States 
side of the international boundary should be constructed 
and owned by the government of the United States. The 
public interest will thus best be served by the development 
of the power resources of the International Rapids Section 
on the St. Lawrence River by the United States itself. 

(61) Reports, plans and estimates which appear adequate 
as of the time of preparation have heretofore been prepared 
by the Corps of Engineers, United States Army, but esti¬ 
mates of cost of power facilities heretofore made by the 
staff of this Commission should be brought up to date and 
submitted to Congress. 

(62) The findings and conclusions contained herein 
should be submitted to Congress with the recommendation 
that the water resources of the United States portion of 
the International Rapids Section of the St Lawrence River 
should be developed by the United States. 

Supporting Reasons for Exceptions to Findings and 
Conclusions 59 to 62 

The Applicant concurs with the Examiner that continu¬ 
ing cooperation will be required in the operation of the 
proposed project. The Applicant does not concede, how¬ 
ever, that such cooperation will in any manner be pro¬ 
moted by “Federalizing” the power development in New 
York State, while the Canadian half of the same power de¬ 
velopment remains under ownership and operation by the 
Hydro-Electric Power Commission of Ontario, a Provincial 
agency. 

The Applicant takes exception to findings 59, 60, 61 and 
62 and submits that they are entirely without support in 
the evidence received at the hearings, and in direct conflict 
with the overwhelming weight of testimony in this record. 
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As set forth in the Introductory Statement herein^ the 
Examiner’s recommendation for “Federalizing” the power 

* project in New York State involves the complete reversal 
of all previous Federal and State policies and plans fot the 
development of the International Rapids Section of the St. 
Lawrence River. 

The Examiner proposes in effect that the Commission 
^ reverse the position it has consistently taken in previous 
reports and that it recommend drastic revision of St Law¬ 
rence legislation now before Congress. 

1450 The pending Lucas Resolution, S. J. Res. 99, 
Eighty-first Congress, first session, to approve the 
United States-Canadian Agreement of 1941 and to author- 
► ize the St. Lawrence development, provides in Section 5— 

“The President is hereby authorized and directed to 
negotiate an arrangement with the government of the 
State of New York for the transfer to the appropri- 
r ate agency of that State of the power facilities on the 

United States side of the International Rapids con- 

* structed pursuant to this joint resolution, the cost to 
be determined in accordance with the method of alloca¬ 
tion included in the joint recommendation of the Corps 
of Engineers, United States Army, and the Power Au¬ 
thority of the State of New York, dated February 7, 
1933, presented at public hearings of the Committee on 
Foreign Relations February 10, 1933, Seventy-second 
Congress, second session: Provided, That such arrange- 

* ment is consistent with the laws of the United States 
and protects the interests of the United States and of 
other States: And provided further, That such arrange¬ 
ment will be effective only after approval by the Con¬ 
gress of the United States and the Legislature of the 

1 State of New York.” 

* All administration bills previously introduced and fav¬ 
orably reported from committee to authorize the St. Law¬ 
rence development have contained similar provision? to 
implement the Federal-State Accord of 1933. An identical 
provision was contained in the Barkley Resolution, $. J. 

k Res. 104, Seventy-ninth Congress, first session, and in the 
Vandenberg Resolution, S. J. Res. Ill, Eightieth Congress, 

i 

i 

l 
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first session. The former measure was recommended during 
public hearings of the Senate Foreign Relations Subcom¬ 
mittee in 1946 by the Departments of State, War, Navy, 
Interior, Agriculture and Commerce, the Federal Power 
Commission, the Corps of Engineers, United States Army, 
the Rural Electrification Administration, and other Fed¬ 
eral officers and agencies, including among the witnesses 
Under Secretary of State Acheson and Under Secretary of 
the Interior Chapman. 

“The bill before you,” Under Secretary Acheson testified 
at the hearings February 18, 1946, “would wisely provide 
that the United States’ share of these power facilities be 
turned over as a public-power project to the State of New 
York which will share with the Federal Government in the 
cost of the project.” 

The Federal Power Commission recommended measures 
continuing the Federal-State Accord provisions in written 
reports or in testimony before Congressional committees 
in 1934, 1941, 1944, 1946, and 1947. The Commission filed 
a report dated April 8, 1944, on the Aiken Bill, 
1451 S. 1385, Seventy-eighth Congress, second session, 
which contained a similar provision and stated— 

“The Federal Power Commission is familiar with 
the proposed power development in the International 
Rapids Section of the St. Lawrence River which S. 
1385 would authorize. The Commission participated 
in the Inter-Departmental Board on the Great Lakes- 
St. Lawrence Project, which prepared an exhaustive 
economic survey of the entire undertaking, published 
as Senate Document No. 116, Seventy-third Congress, 
second session, in 1934 ... On the basis of its studies, 
the Commission is convinced that the St. Lawrence 
Power Project is of outstanding importance in con¬ 
nection with the region’s post-war development . . . . 
* * # • # 

“For the above reasons the Commission is convinced 
that the enactment of S. 1385, at this time, would be 
in the public interest, •**.” 
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The progressive development of a well defined program 
for utilization of the major water powers in New York 
State for the benefit of millions of consumers in the area 
was reviewed by the Applicant at the hearings, in citations 
to Messages of the Governors of the State since before 
World War I. (T. 119-130) As indicated therein, the State 
has cooperated in every effort to expedite the St. Lawrence 
project and has long recognized the desirability of initiat¬ 
ing actual construction in the International Rapids Section, 
with a New York-Ontario power development adapted to 
present and future navigational needs. In a Special |Mes- 
sage to the Legislature, January 14, 1941, cited in the rec¬ 
ord, Governor Herbert H. Lehman said: 

i 

In the power resources of the St. Lawrence Rivet: the 
people of the State of New York possess a heritage 
of great value. I have long favored their development 
under a State self-supporting project. I have helped 
to safeguard and further such a project. 

During the term of my predecessor, the long devel¬ 
oping public power policy of the State of New York 
finally was enunciated in the terms of the Power Au¬ 
thority Act. In 1933, during my first term as ! Gov¬ 
ernor, complete recognition was secured for the State 
project in an accord between Federal and Stat6 au¬ 
thorities, embodied in resolutions adopted by the 
United States House of Representatives upon recom¬ 
mendation of the President and the leaders of both 
parties. 

******* 

I believe the development and utilization of St. Law¬ 
rence power is an urgent necessity. Because of this 
belief I conferred last summer with the trustees of the 
Power Authority and thereafter presented to 
1452 the President proposals looking toward the im¬ 
mediate undertaking of the St. Lawrence devel¬ 
opment. I pointed out that, in my opinion, there was 
authority for initiating the project under the Boundary 
Waters Treaty of 1909 and recommended that prelimi¬ 
nary engineering work be started at once. 

On Oct. 16, the President, by executive order, ap¬ 
pointed the St. Lawrence Advisory Committee, direct- 

I 
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i 
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mg it to proceed with the preliminary work and allo¬ 
cated $1,000,000 for the task. 

In the selection of this committee, the interests of 
the State of New York were again recognized by the ap¬ 
pointment of a representative of the trustees of the 
Power Authority, serving with representatives from 
the Department of State, the Corps of Engineers, 
United States Army and the Federal Power Commis¬ 
sion. * * * 

And this brings me to speak of another great power 
resource the State possesses in the Falls of the Niagara 
River. There the potentialities are comparable to those 
of the St. Lawrence. I hope to see a public develop¬ 
ment of the latent power resources of Niagara so that 
the people of the State, whether in New York City, 
Buffalo, Binghamton, Albany, or on the farms, may 
participate in its benefits as well as those of the St. 
Lawrence. 

• #*•*** 

Considering the absence of any contention or evidence 
in this proceeding that the public interest would be better 
served by a Federal, rather than by a State development of 
the power resources located in the State of New York, the 
Applicant submits that issuance of the license it seeks 
would be wholly consistent -with the terms of the Federal 
Power Act and with the action heretofore taken by the 
Commission in issuing licenses for State public power 
projects in the States of South Carolina, Oklahoma, and 
Nebraska. The State public power projects now under li¬ 
cense were constructed by the use of substantial Federal 
loans and grants. The pending application involves no use 
of Federal funds. The State of New York has itself made 
large appropriations for the conservation of the resources 
of the St. Lawrence River and for the completion of its 
plans for the State public power project presented in this 
proceeding. The Applicant, therefore, submits that the li¬ 
censing of the State power project here proposed would 
represent no preference or discrimination in favor of the 
State of New York, as against the equal rights of other 
sovereign States. 
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The Applicant accordingly requests that findings 59 and 

62 inclusive be disapproved and rejected by the Commis¬ 
sion. 

1453 Finding and Conclusion 63 

The decision sets forth this finding and conclusion as 
follows: 

(63) The necessity for development of both powef and 
navigation resources of the International Rapids Section 
of the St. Lawrence River is urgent and immediate. 

i 

Comments on Finding and Conclusion 63 

The Applicant does not except to finding and conclusion 

63 but directs the attention of the Commission to the; fact, 
noted in the comments on findings and conclusions 47 to 
53 inclusive, that navigation features of the Seaway devel¬ 
opment were not the subject of testimony received at the 
public hearings and are not at issue in this proceeding. 


Conclusion 

! 

The Applicant respectfully requests that the Commission 
disapprove and reject the Findings and Conclusions j rec¬ 
ommended in the Intermediate Decision of the Presiding 
Examiner to which exception has been taken herein (natnely 
the Findings and Conclusions numbered 31-34, 37-42* 45, 
46, 54-57 and 59-62); that the Findings and Conclusions 
numbered 54 be modified as requested herein; and that the 
Commission, in lieu of the Findings and Conclusions to 
which exception is herein made, approve and adopt the 
Proposed Findings set forth in the Main Briefs of the 
Applicant and Staff Counsel for the Commission, on! Oc¬ 
tober 28,1948. 

The Applicant further respectfully requests that! the 
Commission disapprove and reject the Order recommended 
by the Presiding Examiner for adoption by the Commission 
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and that in lieu thereof it adopt an Order in accordance 
with the Findings herein recommended. 

The Applicant further respectfully moves, pursuant to 
the provisions of Section 1.31(d)(2) of the Commission’s 
Rules of Practice and Procedure, that it be granted an 
opportunity to present oral argument to the Commission 
in support of its exceptions to the Findings and Con- 
1454 elusions, and Order recommended in the Presiding 
Examiner’s Intermediate Decision. 

Respectfully submitted, 

Chables M. Goetz, 

Counsel for Applicant, 

The Power Authority of the 
State of New York. 

January 9,1950. 

In behalf of 

The Power Authority of the State of New York. 

Francis B. Wilby, 

Chairman. 

George Stephens Reed, 

Vice Chairman. 

Gerald V. Cruise, 

Trustee. 

Jacob Grumet, 

Trustee. 

Wyman S. Bascom, 

Trustee. 

Ralph Gunn Sucher, 

Executive Secretary and Counsel 
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Certificate of Service 


I hereby certify that I have this day served the 
foregoing exceptions to the Intermediate Decision of the 
Presiding Examiner upon all parties of record in thisi pro¬ 
ceeding by mailing a copy thereof, properly addressed and 
with sufficient postage thereon, to each of the following 
persons, to wit: 


Randall J. Le Boeuf, Jr. 
15 Broad Street, 

New York City. 


William F. Howe, 

401 Commonwealth Bldg., 
Washington, D. C. 


James S. Holden, 

Chairman Vermont Public 
Service Commission 
Montpelier, Vermont. 

Willard W. Gatchell, 
Federal Power Commission, 
Washington, D. C. 


Dated at Washington, D. C., this 9th day of January, 
1950. 

Charles M. Goetz, 

Of Counsel for Applicant. 
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Appendix to Applicant's Exceptions 


1456 


Comparative Costs of New York-Ontario Plan and Dual 
Purpose Plan for Development of International Rapids 
Section, St. Lawrence River 


Inclosure la 

Navigation—Power Project 
(Thousand* of Dollars) 


Inclosure i Poioer Authority 
New York-Ontario Estimate of Later 


Power Project 
(Thousands of 
Dollars) 


Navigation Cost 
(Thousands of 
Dollars) 



Item Canada (1) 

UJS.(l) 

Total 

Subtotal 

Total 

Subtotal 

Total 

A. Work solely for navigation: 








1. 

Upper pool . 

— 

12.944 


— 


— 


2. 

Lower pool . 

— 

64.256 


— 


61.425 



Sub-Total “A” Works . 



77.200 


— 


61,425 

B. Works primarily for power: 








1. 

Structures, headrace and tail- 









race excavation . 

— 

119,244 


119.244 


— 


2. 

Machinery and equipment In 









powerhouse in Canada. 

75.438 



74.909 


— 



In powerhouse in New York 


74.909 


74,909 


— 



Sub-Total “B" Works. 



269,591 


269,062 


— 

C. Works common to navigation and 








power: 








i. 

Channel excavation. 


84.903 


58,727 


26,176 

— 

2. 

Ice cribs . 


924 


924 


— 


3. 

Iroquois Dam and dikes. 


28,852 


— 


4,723(3) 



Ice cribs and booms at Iroquois 









Point . 


— 


472 


— 


4. 

Dikes (detached dikes) . 


1.636 


1.635 


— 


5. 

Massena Canal intake and dike 


9.762 


4.275(2) 

— 


6. 

Long Sault Dam. diversion cuts 









and attached dikes . 


33.670 


33,670 


— 



Long Sault Dikes 1 and 2 and 









connecting dike. 


— 


2.896 


— 


7. 

New Cornwall Canal. 


20.107 


20,106 


— 


8. 

Work at Lock 25 . 


1.086 


1.085 


— 


9. 

Railroad Relocation. 


5,749 




— 



Canadian National Railway... 




5.281 


— 



Norwood & St. Lawrence RR.. 




468 




10. 

Clearing pool . 


898 


898 


— 


11. 

Rehabilitation of Morrisburg.. 

6.430 



6.430 


— 


12. 

Rehabilitation of Iroquois —. 

4,325 



4.325 


— 


13. 

Acquisition of lands 









In Canada . 

19,214 



19.214 


— 



In United States . 


11,141 


10,748 


393 


14. 

Highway relocation . 


4,790 




— 



Kings Highway No. 2 . 




3.264 





Massena to Waddington. 




1.526 




15. 

Raising Lock 21 and dikes- 


224 


224 


— 


16. 

Seaway Village . 


7,427 


5,843 


— 


17. 

Power distribution facilities for 









construction . 


390 


318 


72 


18. 

Relocation of transmission 









lines . 


294 


224 


70 



Sub-Total “C” Works. 

29.969 

211.853 

241.822 


182.533 


31.434 


GRAND TOTAL . 

105,407 

483.206 

588,613(4) 


451,615(4) 

(4)92,859 


RECAPITULATION 


Navigation Cost After 
Navigation-Power Project Power Priority Plan * 


Cost to the United States. J483.206.000 J92.859.000 

Increased capital cost to be assumed by Federal Budget J390.347.000 


NOTE: Inclosures la and 4 are from letter of Office. Chief of Engineers. United States Army, to ai 
Subcommittee of the Senate Foreign Relations Committee, 81st Congress, 1st Session, dated December 7, 
1948. All estimates are based on July 1948 cost levels. I 

(1) Division of cost by work items between Canada and the United States as shown conforms to that 
used in connection with consideration of previously proposed legislation to approve the 1941 Executive 
Agreement and to ratify the Treaty of 1932. 

(2) Provides for dike with intake for water supply only. 

(3) Sum of J4.723.000 plus J472.000 provided for ice cribs and booms at Iroquois Point would equal 
J5,195,000 or estimated cost of excavation between Iroquois Point and Point Rockway, which is required 
to reduce water velocity to 2.25 feet per second. 

(4) Sum of J451.615.000 and J92.859.000 is J544.474.000. The difference of J44.1S9.000 between the 
Navigation-Power Project and the Separate Power Project with Later Navigation Development is due to 
economies recommended by the Power Authority through elimination of Iroquois Control Dam and 
Masscna Canal Intake Works with additional savings in navigation project by elimination of Point 
Rockway Canal and Lock. 
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1402 IN THE MATTER OF 

j 

THE POWER AUTHORITY OF THE STATE OF NEW YORK I 

i 

Project No. 2000 

i 

Exception of Staff Counsel to 
Decision of Presiding Examiner 

Comes now Commission staff counsel, pursuant to; Sec¬ 
tion 1.31 of the Commission’s General Rules and Regula¬ 
tions (18 CFR 1.31), and files these exceptions as herein¬ 
after set forth, to the findings, conclusions, and order 
recommended by the Presiding Examiner and filed Decem¬ 
ber 19, 1949, in the above-entitled matter. 

Exception is taken to paragraph (2) of the recommended 
order. 

It is recommended that this paragraph be eliminated. 

The staff is not in disagreement with the Presiding Ex¬ 
aminer that the proposed project should be constructed by 
the United States itself, and in fact the staff has done con¬ 
siderable work toward that end for several years. However, 
the order recommended by the Presiding Examiner! fails 
to take into account the fact that in response to a Con¬ 
gressional request the Commission reported on this project 
as recently as December 30,1948. This report by the jCom- 
mission, together with reports of other Government agen¬ 
cies (printed on March 2, 1949 by the Subcommittee qf the 
Senate Foreign Relations Committee, 81st Cong., 1st Sess.), 
are in considerable detail, the Commission’s report cohering 
pages 47-72 of the Committee Print. These reports were 
prepared in response to certain “unanswered” questions 
which were assigned to the various Government agencies, 
including the Commission. 

1403 Numerous reports showing cost based on prices 
at various other dates and other essential data have 

been submitted to and printed by Congress, including the 
Commission’s report printed in 1934 (Senate Doc. Ncj. 116, 
73d Cong., 2d Sess., pp. 387-522) and the Commission’s 
1948 report printed March 2, 1949 (Subcommittee of the 
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Senate Foreign Relations Committee, 81st Cong., 1st Sess. 
pp. 47-72 Committee Print). These prices are constantly 
changing and additional cost estimates as of the date of 
the Presiding Examiner’s report are not necessary since 
the economic feasibility of the project is well established, 
in the Commission’s reports referred to above. 

There is no information in the Presiding Examiner’s 
report which has not already been submitted to Congress. 
A finding under Sec. 7(b) of the Federal Power Act as 
made by the Presiding Examiner would require surveys, 
reports, plans and estimates by the Commission and a re¬ 
port to Congress. Such procedure at this late date under 
the circumstances would serve no useful purpose. The 
Commission is only one of the agencies which has been 
called upon by Congress for reports on this development, 
and if Congress desires further information the Commis¬ 
sion will supply it. 

Respectfully submitted, 

Bradford Ross 

General Counsel 
Willard W. Gatchell 

Assistant General Counsel 
Joseph B. Hobbs 

Attorney 

UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

IN THE MATTER OF 

THE POWER AUTHORITY OF THE STATE OF NEW YORK 

Project No. 2000 
Opinion No. 203 

BY THE COMMISSION! 

The Power Authority of the State of New York on July 
16,1948 filed an application for a license under the Federal 
Power Act for a power project to be located along the In- 


i 


1597 


temational Rapids Section of the St. Lawrence River in 
St. Lawrence County, New York. Notice of intervention 
was filed by the Public Service Commission of the Statue of 
Vermont. The National St. Lawrence Project Conference 
and The Aluminum Company of America, together with 
the latter’s wholly-owned subsidiary, The St. Lawrence 
River Power Company, were granted the right of liipited 
participation. A hearing on the application was held in 
1948 and briefs were filed, after which the Hearing Exam¬ 
iner rendered his decision that the application be not ap¬ 
proved but that the matter be referred to Congress uifder 
the provisions of Section 7(b) of the Federal Power Act. 
Exceptions to the Hearing Examiner’s decision were filed 
and oral argument was heard thereon. 

1598 The applicant was created by the Legislature of 
the State of New York to develop the St. Lawrence 
River and to dispose of the power generated at such devel¬ 
opment. It proposes to construct, under plans prepared 
by the Corps of Engineers, United States Army, an<J to 
operate the Long Sault Dam, near Massena, New York, 
connecting the American mainland with the upstream end 
of Barnhart Island, and a powerhouse extending from the 
foot of Barnhart Island to the midpoint of the main chan¬ 
nel of the St. Lawrence River which marks the boundary 
between the United States and Canada. In the powerhouse 
it proposes to install 18 generating units with a combined 
installed capacity of 1,100,000 horsepower at an 80-jfoot 
head. The applicant also seeks authority to make certain 
channel improvements and to construct dikes and other 
facilities necessary for the operation of the proposed dam 
and powerhouse, including appurtenant transmission 
facilities. 

The facilities which the applicant proposes would be 
connected at the international boundary with similar facili¬ 
ties constructed by The Hydro-Electric Power Commission 
of Ontario, an agency of the Province of Ontario, Canada, 
which would install an equal number of generating units. 
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The power produced at the proposed project and its Ca¬ 
nadian counterpart would be divided equally between the 
United States and Canada. If we should give our approval 
to the applicant, both the applicant and the Ontario Com¬ 
mission would be required to secure the approval of the 
International Joint Commission before construction could 
be commenced. 

1599 The principal question which we feel called upon 
to decide initially is whether in our judgment devel¬ 
opment of the water resources of the St. Lawrence River 
should be undertaken by the United States itself. This con¬ 
clusion was also reached by the Hearing Examiner. We 
believe this question should be answered in the affirmative, 
and it is not necessary at this time for us to consider in 
detail collateral questions. 

The facilities proposed by the applicant would con¬ 
stitute a large portion of the facilities known generally as 
the St. Lawrence Seaway and Power Project as designed 
by the Army Corps of Engineers. In addition, the seaway 
and power project calls for deepening the St. Lawrence 
River and the connecting channels of the Great Lakes Sys¬ 
tem, including the Detroit, St. Clair and St. Marys Rivers, 
with installation of navigation locks generally comparable 
to those existing on the Welland Canal at the present 
time. 

In 1941 the Governments of the United States and Canada 
entered into an agreement known as the “Canadian-Ameri¬ 
can Great Lakes-St. Lawrence Agreement of March 19, 
1941,” providing for completion of the St. Lawrence Sea¬ 
way and Power Project. This agreement was, by its terms, 
made subject to approval by the Congress of the United 
States and the Parliament of Canada. It provided for com¬ 
pletion of the entire development from Duluth to Montreal, 
including the power facilities now proposed by the appli¬ 
cant. Although repeatedly submitted to Congress, this 
agreement has never been ratified. In our opinion, however, 
the critical international situation now facing the world 
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calls for immediate commencement of construction of the 
combined project. 

The St. Lawrence River System, in conjunction with ^he 
Gulf of St. Lawrence on the east and the Great Lakes on 
the west, provides a continuous waterway extending 

1600 2,347 miles from the Atlantic Ocean at the Strait of 

I 

Belle Isle to Duluth, Minnesota. The river itself, 
approximately 342 miles in length, is one of the largest 
rivers of the world in volume of flow, and is unique amOng 
the large rivers of the world in point of uniformity of flow. 
The average flow at the outlet of Lake Ontario, where the 
river begins, is about 237,000 cubic feet per second, the 
mean monthly average ranging from a maximum of about 
314,000 c.f.s. to a minimum of about 144,000 c.f.s. Tjhis 
large and remarkably steady flow, resulting from the nat¬ 
ural regulation afforded by the Great Lakes, makes the 
St. Lawrence River unique and invaluable as a possible 
source of water power and as a possible highway for large 
volumes of commerce. In comparison, the maximum nat¬ 
ural flow of the Columbia River at Bonneville was 33 tiijies 
the minimum flow, and the Tennessee River at Florence, 
Alabama had a maximum natural flow 115 times the mini¬ 
mum. Consequently, since the maximum flow of the jSt. 
Lawrence River is only slightly more than twice as much 
as the minimum flow, and the average flow is so substantial, 
it is obvious that the potential water power of this stream 
can be of inestimable benefit to the region within economic 
transmission distance, both in the United States hnd 
Canada. 

1601 A dependable capacity of some 700,000 kilowatts 
can be made available in this plant for electric serv¬ 
ice in the United States, some 570,000 kilowatts of this ca¬ 
pacity being potentially available continuously. The aver¬ 
age energy output on the United States side will be approxi¬ 
mately 6.3 billion kilowatt-hours a year, for which the iat- 
site cost is estimated at only 1.72 mills per kilow-att-hqur. 
Eighty percent load factor power from this source ban 
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be delivered to load centers in New York State from Utica 

_ i 

eastward and in Vermont, New Hampshire and Massa¬ 
chusetts, at an average cost of about 3.2 mills per kilowatt- % 
hour. While the economic distance for transmission and 
distribution of this power may be as much as 300 miles, 
actually the power may be utilized in large part at load ** 
centers located fairly close to the plant in the States men¬ 
tioned, and within such smaller area it will supply a sub¬ 
stantial portion of the load. * 

With this sizeable power potential, consideration should 
also be given to the relationship between the marketing of 
power from the St. Lawrence project and the additional 
power potentialities of the Niagara River in the west and 
the undeveloped water power of the New England States * 
to the east. Though a new agreement with Canada rati¬ 
fied last August, a substantially increased diversion may 
be made from the Niagara River which when utilized will a 
increase the dependable electric capacity at Niagara 
1602 Falls by some 1,132,000 kilowatts. In approving this 
agreement, the Senate stipulated that no further 
power development can be made at Niagara Falls without 
the express authorization of Congress. This may call for 
consideration of the interests of Ohio and Pennsylvania as 
well as New York. i * 

When this power potential is considered as being an 
additional benefit which will neither injure nor interfere 
with the seaway, but will be rather an important adjunct 
to it, it is obvious that development of the complete project 
is crucial for both the United States and Canada at this i - 
time. The economic and industrial strength of the vast 
area adjacent to the Great Lakes should be made accessible 
to ocean-borne traffic, and the power-short area in the re- i * 
gion of the proposed plant should be assisted by full utili- ' 
zation of this water power resource. 

The St. Lawrence River is both a navigable water of the 
United States and an international boundary stream, and 
there can be no serious question as to the plenary juris- 
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diction of the United States over it. * The Examiner calls 
attention to the failure of the State of New York to recog¬ 
nize this basic jurisdictional fact, although there has been 
ample opportunity for the State Legislature to remove 
any doubt on this score. The Examiner also mentions other 
features of the State legislation which he considers to be 
of sufficient importance, with other points, to justify denial 
of the application. 

In view of the serious questions which have been raised 
as to the legal right of the applicant to proceed \Vith 
1603 construction if a license should be authorized, there 
is a strong possibility that litigation might delay 
construction by the applicant indefinitely. 

While we do not determine any of these questions now, 
since we have a more basic objection to the issuance of a 
license to the State of New York at this time, they do sug¬ 
gest doubt as to whether the applicant would be able to 
proceed promptly with construction if a license should be 
authorized. 

i 

Conclusion 

We are convinced that this matter should be referred 
to Congress. 

The construction of the St. Lawrence Seaway and Power 
Project and the development of the power potential of 
the International Rapids Section are vitally important to 
the economy and defense of the United States and of 
Canada. Both Canada and the United States have vast 
midcontinent areas which need to be connected with j the 
sea and both have extended areas near the St. Lawrence 
which are deficient in low-cost electric power and in w}iich 
the deficiency is hindering the growth of industry. Also, 
in Canada lie vast quantities of iron ore which need to be 
transported to the steel mills of the United States, and 
such transportation will be possible only when the seaway 
is completed. 

I 

* Niagara Falls Power Co. vs. Federal Power Commission, 137 F. 2d 
787 (C.A. 2, 1943); cert. den. and reh. den. 320 U.S. 792, 815. 
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The proceeding before us on the pending application, of 
course, covers only the economic importance of the power 
development, a matter of which we are fully aware. Never¬ 
theless, the vitally important seaway would still await 
action by Congress if the power development here proposed 
should actually be constructed, and it appears to us, on 
the basis of the national aspects of the power devel- 
1604 opment, combined with the national and international 
benefits to be obtained from the seaway that it is 
highly desirable for Congress to pass upon the proposal in 
its entirety rather than on a piecemeal basis. 

The rights of the States of Vermont and New Hamp¬ 
shire were presented at the hearing on this application; 
and the rights of all of the neighboring areas to which 
power can be economically transmitted from this develop¬ 
ment should not be overlooked in the disposal of the power 
benefits. The proposal of the applicant might not make 
this power available to as large an area as should be con¬ 
sidered and would not provide for immediate construction 
of the seaway. 

We believe that the simultaneous construction of both 
the power and seaway facilities in the International Rapids 
Section of the St. Lawrence River as an integral part of 
the entire project of the Army Corps of Engineers known 
as the St. Lawrence Seaway and Power Project is best 
adapted to a comprehensive plan for improvement and 
development of the St. Lawrence and Great Lakes water¬ 
ways and water resources for the use and benefit of inter¬ 
state and foreign commerce, for the improvement and utili¬ 
zation of water power development, and for other beneficial 
public uses and should be completed at the earliest pos¬ 
sible date. 

By means of tolls from the seaway and revenues from 
the power facilities, or revenues from the power facilities 
alone, the project is completely self-liquidating. After re¬ 
payment of the investment made by the United States 
Government in the project, the natural resources of the 
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St. Lawrence will remain a potential source of national 
revenue at the will of Congress for the indefinite fu¬ 
ture. 

1605 Under these circumstances, we are referring this 
matter to Congress in accordance with the provisions 

of Section 7 (b) of the Federal Power Act, and recommend¬ 
ing that these water resources be developed by the Upited 
States. Inasmuch as the several Departments, including 
the Army Corps of Engineers, made a full report to Con¬ 
gress on this entire matter only last spring, further studies 
and analyses by us are not required unless specifically re¬ 
quested by Congress. 

Accordingly, we shall submit our findings to Congress 
by an appropriate order. 

Mon C. Wallgren, Chairman \ 
Thomas C. Buchanan, Commis¬ 
sioner 

Harrington Wimberly, Commis¬ 
sioner 

i 

Dated at Washington, D. C. 
this 19th day of December, 1950. 

Leon M. Fuquay, Secretary. 

Date of Issuance: December 22,1950. 

1606 SMITH, Commissioner, dissenting: 

The Commission should, in my opinion, issue a suit¬ 
ably conditioned license to the Power Authority of the State 
of New York as recommended by our Engineering j and 
Legal stalls before the Examiner more than two years ago. 
I am not persuaded by the record as made in these pro¬ 
ceedings, or by subsequent developments of which we must 
take official notice, that it is appropriate or wise forj the 
Commission to deny the application and to submit the 
whole question to the Congress—which, as a matter of fact, 
has had this entire matter, together with recommendations 
and supporting testimony from representatives of! this 
Commission, under consideration for a number of years. 




There is no doubt about either the great need for addi¬ 
tional power in the area into which energy from the St. 
Lawrence Project may reasonably be expected to flow or 
the desirability of developing as soon as possible the large 
and dependable power potential of the St. Lawrence. Nor 
is there present here any issue between public and private 
power protagonists. For years it has been accepted that 
any comprehensive hydroelectric development of the St. 
Lawrence would be through facilities constructed, financed, 
and operated by public authority. The only question is 
whether we should now permit this power development to 
be undertaken as an initial step by the State of New York 
—which has demonstrated on this record both the desire 
and ability to proceed in a way which will not con- 
1607 flict or interfere with any navigation project which 
may subsequently be undertaken by the United 
States—or whether a start on this needed and valuable 
power development shall be further delayed until such time 
as the United States may decide to construct the entire 
St. Lawrence Power and Seaway Project. 

To authorize the State to proceed now, subject to ap¬ 
proval by the International Joint Commission under the 
1909 Treaty, would be entirely consistent with the legisla¬ 
tive history of the Federal Water Power Act of 1920 and 
with the precedents of this Commission over the years 
since its enactment. It would, furthermore, be in harmony 
with the history of this particular project and the position 
taken by this Commission concerning it. In most of the 
discussion and consideration of the St. Lawrence Project 
over the years, including the 1946 Report of the Senate 
Committee on Foreign Relations concerning S. J. Res. 104 
and the provisions of bills now pending in Congress, it 
has been understood that the water power project should 
become the property of the State of New York under an 
arrangement whereby the State would pay for and operate 
the power facilities even if they were constructed by the 
Federal Government. Inasmuch as the New York Power 
Authority has agreed on this record to accept as a part of 
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the license agreement any reasonable conditions protecting 
adjacent States in their enjoyment of such minor amounts 
of its low-cost power output as this Commission might de¬ 
termine to be equitable, I see no reason for departing at 
this time from the established pattern of thinking regard¬ 
ing the payment for and ownership and operation of 

1608 this power development. Indeed, the extraordinary 
demands now being made on the Federal Govern¬ 
ment are an added and persuasive reason for licensing the 
project now before us. This would require no Federal 
appropriation for construction, and would result in con¬ 
siderably lower ultimate costs to the Federal Governihent 
for the Seaway, if subsequently authorized and constructed. 

It should be emphasized that the works which the Sitate 
of New York proposes to construct for power development 
are essentially the same as those proposed by the Corps of 
Engineers in its plan for the Seaway Project. Their prior 
construction would in no way interfere with, add to!the 
cost, or impair the feasibility of any additional improve¬ 
ments which the United States might at any time decide 
to make for navigation purposes. Therefore, the findings 
which the majority makes regarding the desirability of 
the Seaway Project and its adaptation to a comprehensive 
plan for the development of the river could equally well 
be made as a basis for licensing the applicant to proceed 
with its proposed power development. This, too, wouhp. be 
wholly consistent with the precedents of this Commission, 
which has frequently licensed hydroelectric power develop¬ 
ments with conditions providing for the subsequent in¬ 
stallation of navigation facilities in accordance with com¬ 
prehensive plans for improving or developing waterways 
such as is inherent in the application before us. 

In passing upon applications for licenses under the Fed¬ 
eral Power Act, this Commission must consider the full 
utilization for all purposes of the water resources in ques¬ 
tion, but its main responsibility is necessarily pen- 

1609 tered upon power requirements and supply. F^rom 
the majority opinion, however, it appears that the 
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principal reason for failure to license this highly desirable 
and badly needed hydroelectric development is based prin¬ 
cipally upon the conviction that both the Seaway and the 
power development are vitally important to the economy 
and defense of the United States and Canada, and there¬ 
fore that they must be constructed simultaneously. It is 
difficult to follow this reasoning. Obviously, the ultimate 
determination as to whether, and if so when, navigation 
facilities are to be provided will be made, not by us, but 
by higher authority. 

We have no way of knowing how much delay will result 
from the denial of the application for license and the res¬ 
ervation of the site over an indefinite period of time for 
possible Federal development. It seems to me that we 
should now perform our function by issuing the license 
applied for and thus, so far as it lies within our power, 
permit a start to be made with construction which will make 
available this long and badly needed large block of low-cost 
power, which may be even more urgently needed for defense 
purposes during this period of national emergency. 

Nelson Lee Smith, Commissioner 

December 19, 1950 

Date of Issuance: December 22,1950 

1610 UNITED STATES OF AMERICA 

FEDERAL POWER COMMISSION 

Before Commissioners: Mon C. Wallgren, Chairman; 
Thomas C. Buchanan, Nelson Lee Smith and Harrington 
Wimberly. 

December 19, 1950 

IN THE MATTER OF 

THE POWER AUTHORITY OF THE STATE OF NEW YORK 

Project No. 2000 

Order Denying Application and Referring Matter to Congress 

The Power Authority of the State of New York on July 
16,1948 filed an application for a license under the Federal 
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Power Act for a power project to be located alopg the 
International Rapids Section of the St. Lawrence Ri^er in 
St. Lawrence County, New York. Notice of intervention 
was filed by the Public Service Commission of the State 
of Vermont. The National St. Lawrence Project Confer¬ 
ence and The Aluminum Company of America, together 
with the latter’s wholly-owned subsidiary, the St. Lawrence 
River Power Company, were granted the right of limited 
participation. A hearing on the application was held in 
1948 and briefs were filed, after which the Presiding Exam¬ 
iner rendered his decision that the application be nd>t ap¬ 
proved but that the matter be referred to Congress iunder 
the provisions of Section 7 (b) of the Federal Power Act. 
Exceptions to the Presiding Examiner’s decision were filed 
and oral argument was heard thereon. 

For the reasons set forth in the accompanying Opinion 
No. 203, which Opinion is incorporated herein and made a 
part hereof by reference, 

The Commission finds: 

(1) The St. Lawrence River, of which International 
Rapids Section is a part, is a continuous waterway extend¬ 
ing from Lake Ontario on the west to the Gulf of St.! Law¬ 
rence on the east. 

(2) The St. Lawrence River System, in conjunction with 
the Great Lakes on the west and the Gulf of St. Lawrence 
on the east, provides a continuous waterway extending ap¬ 
proximately 2,347 miles from Duluth, Minnesota to tlje At¬ 
lantic Ocean at the Strait of Belle Isle, and covers the 
heart of the continent. Present plans of the Corps of En¬ 
gineers, United States Army, known as the St. Lawrence 
Seaway and Power Project, call for development qf the 
St. Lawrence River to provide a deep water channel from 
the Atlantic Ocean to the Great Lakes, in addition to the 
development of the International Rapids Section for the 

generation of electric power in substantial quantities. 
1611 (3) The power facilities for which a license i^ here 

sought would be located in St. Lawrence Copinty, 
New York, in the region of Ogdensburg and Massena. They 
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would consist principally of the Long Sault Dam, near 
Massena, connecting the American mainland with the up¬ 
stream end of Barnhart Island and that portion of a pro¬ 
posed Barnhart Island powerhouse extending from Barn¬ 
hart Island to the international boundary. The applicant 
proposes to install 18 turbines and electric generators, 
which would have a dependable capacity of approximately 
700,000 kilowatts producing approximately 6.3 billion kilo¬ 
watt-hours in an average flow year, for which the at-site 
cost is estimated at 1.72 mills per kilowatt-hour. 

(4) The electric energy generated at the proposed plant 
could be transmitted to selected load centers at a cost sub¬ 
stantially less than the cost of equivalent amounts of ca¬ 
pacity and energy from fuel-electric generating plants. 

(5) The electric power which could be generated at the 
proposed project should be made available for consumption 
not only within the State of New York but also at suitable 
load centers in the New England states, particularly in 
Vermont, New Hampshire and Massachusetts. 

(6) The St. Lawrence River, in the section which would 
be occupied by the proposed project, is a navigable water 
of the United States and an international boundary over 
which Congress has jurisdiction under its authority to regu¬ 
late commerce with foreign nations and among the several 
States. 

(7) The facilities as designed by the Corps of Engineers 
and proposed by the applicant are facilities for the trans¬ 
mission, distribution and utilization of power from a stream 
over which Congress has jurisdiction under its authority 
to regulate commerce with foreign nations and among the 
several States, and for which the Commission is authorized 
to issue a license pursuant to the Federal Power Act. 

(8) The St. Lawrence Seaway and Power Project de¬ 
scribed in the final report of the Corps of Engineers, United 
States Army, submitted in 1942, as amended, in addition 
to the development of power, contemplates improvements 
of the International Rapids Section to provide a depth of 
27 feet for navigation in that section. Such an improve- 
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ment, with the additional improvements proposed ijn the 
Great Lakes-St. Lawrence Agreement of March 19,j 1941 
with Canada, will provide a waterway extending 
1612 from the head of the Great Lakes at Duluth, Min¬ 
nesota, to the Atlantic Ocean at the Strait of! Belle 
Isle, a distance of approximately 2,347 miles. 

(9) The necessity for and the possibility of obtaining 
low-cost power and low-cost transportation from the! com¬ 
bined seaway and power development of the St. Lawrence 
River demonstrate the importance of this development to 
the national security of both Canada and the United States. 
The proposal of the applicant might not make this power 
available to as large an area as should be considered and 
would not provide for immediate construction of thb sea¬ 
way. 

(10) By means of tolls from the seaway and revenues 
from the power facilities, or revenues from the pow6r fa¬ 
cilities alone, the project is completely self-liquidating. 
After repayment of the investment made by the Ignited 
States Government in the project, the natural resources of 
the St. Lawrence River will remain a potential source of 
national revenue at the will of Congress for the indefinite 
future. 

I 

(11) Under all of these circumstances, the matter should 
be referred to Congress, in accordance with the provisions 
of Section 7(b) of the Federal Powder Act, for development 
of these water resources by the United States substantially 
in accordance with the plans for the combined St. Lawrence 
Seaway and Power Project in the International Rapids 
Section submitted by the Army Corps of Engineers. 

The Commission orders: 

(A) The application of The Power Authority of the 
State of New York for a license under the Federal Power 
Act for Project No. 2000 is hereby denied. 

(B) The findings and conclusions in the accompanying 
Opinion No. 203 and those contained herein are hereby sub¬ 
mitted to Congress with the recommendation thatj the 
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United States itself develop at the earliest date, for both 
navigation and power, the water resources in the Interna¬ 
tional Rapids Section of the St. Lawrence River in ac¬ 
cordance with the St. Lawrence Seaway and Power Project 
described in the final report of the Corps of Engineers, 
United States Army, submitted to Congress in 1942, as 
amended. 

By the Commission. Commissioner Smith dissenting. 

Leon M. Fuquay, 

Secretary. 

Date of Issuance: December 22,1950 
1613 BY MESSENGER 

December 26, 1950 

Honorable Alben W. Barkley 
President of the United States Senate 
Washington, D. C. 

My dear Mr. President: 

Transmitted herewith is a certified copy of Opinion No. 
203 and accompanying order of the Commission, under 
Section 7(b) of the Federal Power Act, recommending the 
development of the water resources of the St. Lawrence 
River in the International Rapids section for both naviga¬ 
tion and power by the Government of the United States 
of America. 

Also enclosed are additional copies for distribution to 
members of the Senate if copies should be desired by them. 

Sincerely yours, 

Thomas C. Buchanan 
Acting Chairman. 


Enclosure 
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BY MESSENGER 


December 26,1950 


Honorable Sam Rayburn 

Speaker of the House of Representatives 

Washington, D. C. 

i 

My dear Mr. Speaker: 

Transmitted herewith is a certified copy of Opinion No. 
203 and accompanying order of the Commission, under 
Section 7(b) of the Federal Power Act, recommending the 
development of the water resources of the St. Lawrence 
River in the International Rapids section for both naviga¬ 
tion and power by the Government of the United $tates 
of America. 

If additional copies should be desired for distribution 
among members of the House of Representatives the Com¬ 
mission will be glad to supply the desired number!upon 
request. 

Sincerely yours, 


Enclosure 


Thomas C. Buchanan 
Acting Chairman. 
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BEFORE THE 


FEDERAL POWER COMMISSION 

WASHINGTON, D. C. 

! 

IN THE MATTER OF 

THE POWER AUTHORITY OF THE STATE OF NEW YORK ! 

Project No. 2000 

I 

Petition for Rehearing 

The Power Authority of the State of New York, appli¬ 
cant in the above entitled proceeding (hereinafter referred 
to as the applicant), hereby respectfully applies to the Fed¬ 
eral Power Commission, pursuant to the provisions of Sec¬ 
tion 313(a) of the Federal Power Act and Section 1.34 of 





United States itself develop at the earliest date, for both 
navigation and power, the water resources in the Interna¬ 
tional Rapids Section of the St. Lawrence River in ac¬ 
cordance with the St. Lawrence Seaway and Power Project 
described in the final report of the Corps of Engineers, 
United States Army, submitted to Congress in 1942, as 
amended. 

By the Commission. Commissioner Smith dissenting. 

Leon M. Fuquay, 

Secretary. 

Date of Issuance: December 22,1950 
1613 BY MESSENGER 

December 26, 1950 

Honorable Alben W. Barkley 
President of the United States Senate 
Washington, D. C. 

My dear Mr. President: 

Transmitted herewith is a certified copy of Opinion No. 
203 and accompanying order of the Commission, under 
Section 7(b) of the Federal Power Act, recommending the 
development of the water resources of the St. Lawrence 
River in the International Rapids section for both naviga¬ 
tion and power by the Government of the United States 
of America. 

Also enclosed are additional copies for distribution to 
members of the Senate if copies should be desired by them. 

Sincerely yours, 

Thomas C. Buchanan 
Acting Chairman. 


Enclosure 
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December 2(j), 1950 

Honorable Sam Rayburn 

Speaker of the House of Representatives 

Washington, D. C. 

| 

My dear Mr. Speaker: 


Transmitted herewith is a certified copy of Opinion No. 
203 and accompanying order of the Commission, under 
Section 7(b) of the Federal Power Act, recommending the 
development of the water resources of the St. Lawrence 
River in the International Rapids section for both naviga¬ 
tion and power by the Government of the United States 
of America. 

If additional copies should be desired for distribution 
among members of the House of Representatives thei Com¬ 
mission will be glad to supply the desired number upon 
request. 

Sincerely yours, 


Enclosure 


Thomas C. Buchanan 
Acting Chairman. 
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1616 BEFORE THE 

FEDERAL POWER COMMISSION 

WASHINGTON, D. C. 

7 

IN THE MATTER OF 

I 

THE POWER AUTHORITY OF THE STATE OF NEW YORK i 

i 

Project No. 2000 

i 

Petition for Rehearing 

The Power Authority of the State of New York, appli¬ 
cant in the above entitled proceeding (hereinafter referred 
to as the applicant), hereby respectfully applies to the Fed¬ 
eral Power Commission, pursuant to the provisions of Sec¬ 
tion 313(a) of the Federal Power Act and Section 1134 of 
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the Commission’s Rules of Practice and Procedure, for a 
rehearing in respect to: 

(a) The Commission’s Opinion No. 203 issued herein on 
December 22, 1950; 

(b) The Commission’s 1 ‘Order Denying Application and 
Referring the Matter to Congress” contained in said Opin¬ 
ion No. 203; and 

(c) Those portions of the presiding Examiner’s decision 
filed in this proceeding on December 19, 1949, to the extent 
to which they have been adopted by the Commission in its 

Opinion No. 203. 

1617 Applicant respectfully alleges, upon information 
and belief, that the Commission, in the determination 
which is embodied in its Opinion No. 203 and the Order 
included therein denying the application and referring the 
matter to Congress, and to the extent to which it has 
adopted in its said Opinion and Order portions of the inter¬ 
mediate decision of the presiding Examiner which are con¬ 
trary to the facts of record and the law applicable thereto, 
erred in adopting the following findings: 

“(5) The electric power which could be generated at 
the proposed project should be made available for con¬ 
sumption not only within the State of New York but 
also at suitable load centers in the New England states, 
particularly in Vermont, New Hampshire and Massa¬ 
chusetts.” 

“(9) The necessity for and the possibility of obtain¬ 
ing low-cost power and low-cost transportation from 
the combined seaway and power development of the 
St. Lawrence River demonstrate the importance of 
this development to the national security of both Can¬ 
ada and the United States. The proposal of the appli¬ 
cant might not make this power available to as large 
an area as should be considered and would not provide 
for immediate construction of the seaway. 

“ (10) By means of tolls from the seaway and revenues 
from the power facilities, or revenues from the power 
facilities alone, the project is completely self-liqui¬ 
dating. After repayment of the investment made by 
the United States Government in the project, the 


natural resources of the St. Lawrence River will re¬ 
main a potential source of national revenue at the will 
of Congress for the indefinite future. 

“(11) Under all of these circumstances, the matter 
should be referred to Congress, in accordance with 
the provisions of Section 7(b) of the Federal It’ower 
Act, for development of these water resources by the 
1618 United States substantially in accordance with the 
plans for the combined St. Lawrence Seaway and 
Power Project in the International Rapids Section sub¬ 
mitted by the Army Corps of Engineers.’ ’ j 

Applicant further respectfully alleges that the Commis¬ 
sion in its said determination erred in ordering: 

“(A) The application of The Power Authority of the 
State of New York for a license under the Federal 
Power Act for Project No. 2000 is hereby denied.; 

“(B) The findings and conclusions in the accompany¬ 
ing Opinion No. 203 and those contained herein are 
hereby submitted to Congress with the recommbnda- 
tion that the United States itself develop at the earli¬ 
est possible date, for both navigation and poweb, the 
water resources in the International Rapids Section 
of the St. Lawrence River in accordance with the St. 
Lawrence Seaway and Power Project described in the 
final report of the Corps of Engineers, United States 
Army, submitted to Congress in 1942, as amended.’’ 

Specifications of Error 
I. As to the Commission's Erroneous Findings 

i 

A.— Findings 5 and 9 

“(5) The electric power which could be generated at 
the proposed project should be made available for con¬ 
sumption not only within the State of New York but 
also at suitable load centers in the New England states, 
particularly in Vermont, New Hampshire and Massa¬ 
chusetts.” 

“ (9) The necessity for and the possibility of obtaining 
low-cost power and low-cost transportation froih the 
combined seaway and power development of tlie St. 
Lawrence River demonstrate the importance of; this 
development to the national security of both Canada 
and the United States. The proposal of the applicant 




might not make this power available to as large an area 
as should be considered and would not provide for im¬ 
mediate construction of the seaway.” (Italics added) 

1619 Applicant believes and alleges that the Commis¬ 
sion erred in adopting the above quoted findings for 

the reason that they fail to take into consideration testi¬ 
mony presented in this proceeding by the Chairman of the 
applicant’s Board of Trustees who stated in the applicant’s 
behalf a readiness to cooperate with public agencies in 
neighboring States, as well as with the Federal Power Com¬ 
mission, to insure the widest possible public benefit from 
its proposed power project. 

In its policy statement made at the hearing on October 
4, 1948, and in its brief, the applicant in stating its purpose 
said that by interconnection of the St. Lawrence power 
project and interchange of power with systems in adjacent 
States and Provinces, it would make available additional 
benefits to all such cooperating systems, as well as to New 
York, the maximum benefits to customers for power and 
electric service (T 151-153). 

In addition the applicant’s Chairman made this further 
statement in regard to the intentions of the applicant to 
serve adjoining areas “* * * when the project is licensed 
and it is feasible to undertake plans for interchanges and 
interconnections with systems in adjoining States, such 
plans including provision for transmission and sale of pow¬ 
er at reasonable rates, will be submitted to the Federal 
Power Commission in accordance with the terms of the 
Federal Power Act.” (T 155) 

Applicant further respectfully alleges, upon informa¬ 
tion and belief, that the Commission in making the above 
findings appears to have adopted the erroneous 

1620 views and conclusions set forth in the intermediate 
decision of the presiding Examiner in this proceed¬ 
ing, which not only ignored testimony offered in applicant’s 
behalf but in addition gratuitously interpreted the applica¬ 
ble provision of the Power Authority Act contrary to their 



intent, and to views expressed by competent State Authori¬ 
ties. Applicant has heretofor set forth in detail its objec¬ 
tions and exceptions, on both factual and legal grounds^ to 
the Examiner’s intermediate decision and to his recbm- 
mended findings. Without repeating them here, applicant 
respectfully requests that the Commission will refer to its 
said exceptions, particularly that portion set forth at pages 
18 to 21 thereof. 

It would appear from measures recently introduced! iu 
the House of Representatives authorizing the dual purpose 
project (H. J. Res. 2, 3, 4 and 15) that the sponsors of those 
bills, one of whom was the sponsor of the Administration’s 
proposed legislation at the last session of Congress (Hi J. 
Res. 271) do not have the same fears as do the majoifity 
of this Commission in regard to the applicant’s good fgith 
and willingness to serve adjoining areas with energy gen¬ 
erated at its proposed project. Each of these bills ffilly 
recognizes the rights of the State of New York in the pro¬ 
posed dual purpose project and provides that an arrange¬ 
ment shall be negotiated with the State for the transfer 
to it of the power facilities, the cost thereof to be deter¬ 
mined in accordance wih the method of allocation 
1621 agreed upon in the Federal-State Accord of Febru¬ 
ary 7, 1933. Further, with respect to making the 
benefits of the power project available to the New England 
states within economic transmission distance, three of thfese 
bills (H. J. Res. 3, 4, and 15) provide that the State sjiall 
guarantee a fair proportion of power to such adjoining 
areas. This method of treatment is similar to that advo¬ 
cated by the dissenting Commissioner in this proceeding, 
which was recommended to the Commission by its <j>wn 
counsel and suggested in briefs filed by representatives of 
the New England States. 

Applicant further respectfully asserts that by their fail¬ 
ure to adopt this same view, the majority has in etjfect 
abandoned the authority granted to it by Section 10 (gj) of 
the Act under which the Commission may impose upon 
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licensees ‘‘such other conditions not inconsistent with the 
provisions of that Act as the Commission may require.” 

While the applicant has continually recognized this 
power, it did in its testimony, its brief and its exception 
take the position that, in exercising such power the Com¬ 
mission should permit the applicant the same freedom of 
contract as any successful enterprise, public or private, 
must possess and that it should not have imposed upon it 
an arbitrary formula or quota for interstate transmission 
and distribution of St. Lawrence Power. 

For the reasons stated above, applicant asserts 
1622 that the Commission erred in adopting Findings 5 
and 9, particularly that portion of Finding 9 based 
solely upon conjecture, and not upon the facts of record, to 
wit, that 4 4 the applicant might not make this power avail¬ 
able to as large an area as should be considered. ’’ 

In connection with that portion of Finding 9, which re¬ 
cites that the applicant’s proposal “would not provide for 
immediate construction of the Seaway,” applicant asserts 
that the terms of the Federal Power Act do not prescribe 
as a condition for the granting of a license the construction 
of necessary and appropriate navigation works, as the ma¬ 
jority finding appears to assume. That Act merely pro¬ 
vides that the proposed project shall be 44 best adapted to 
a comprehensive plan for improving or developing a water¬ 
way or waterways for the use or benefit of interstate or 
foreign commerce, for the improvement and utilization of 
water power development and for other beneficial public 
uses,” and applicant asserts that its proposed project met 
these requirements. Based upon their studies of appli¬ 
cant’s plan, both the Chief of the Bureau of Power of the 
Federal Power Commission and the Assistant Chief of 
Engineers for Civil Works, U. S. Army, recommended that 
applicant’s proposed project be licensed, and that such con¬ 
struction would advance the seaway development rather 
than hinder or deter it. The finding adopted by the ma¬ 
jority gives no consideration whatever to this evidence of 
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record which shows that the installation in New Y6rk 

1623 State and Ontario of all works primarily for power 
and the major part of the works common to poWer 

and navigation, offers the most expeditions plan for com¬ 
pleting the entire overall development of the St. Lawrence 
River. 

The history of the development of the Great Lakes-St. 
Lawrence system has been one of progressive completion 
by stages, of separate projects of great magnitude, such as 
Canada’s fourth Welland canal, the MacArthur lock at 
Sault Saint Marie and other works located at intervals 
from Duluth in the midcontinent to the Atlantic Oc^an. 
The dissenting Commissioner’s opinion fully recognizes 
this fact. 

Applicant respectfully refers the Commission to paiges 
1 to 10 inclusive of its exceptions to the examiner’s inter¬ 
mediate decision, filed herein on January 9, 1950, and re¬ 
quests that said portion of its exceptions be made a part of 
this Petition for Rehearing as those restated herein. 

B .—Finding 10 

“ (10) By means of tolls from the seaway and revenues 
from the power facilities, or revenues from the power 
facilities alone, the project is completely self-liqui¬ 
dating. After repayment of the investment made by 
the United States Government in the project, | the 
natural resources of the St. Lawrence River will\ re¬ 
main a potential source of national revenue at the will 
of Congress for the indefinite future.” (Italics added.) 

Applicant does not deny that the St. Lawrence seaway 
and power project could be constructed and operate4 on 
a completely self-liquidating basis from revenues to 

1624 be derived from the power facilities alone. HoweVer, 
applicant respectfully submits that in adopting this 

view the Commission majority appears to have abandoned 
the theory upon which the Federal Water Power Act was 
based and the purposes for which the Commission was 
created and now exists. The State of New York, thrbugh 



the applicant, stands ready to assume all costs that can 
fairly be assigned to the power project, but it strongly 
opposes the presently advocated theory of saddling the 
power facilities with additional costs pertaining to navi¬ 
gation and other features, as this finding appears to sug¬ 
gest. Such a suggestion would make it impossible for the 
project to produce cheap power and would rob the consum¬ 
ing public of any possible benefits contemplated from this 
enterprise. Congress itself, to which the Commission now 
refers this matter, has repeatedly recognized that the power 
facilities of this project should assume responsibility only 
for the costs of those works primarily for power purposes 
plus one-half of the costs of those works wdiich are common 
to both power and navigation. Such an intent is clearly set 
forth in the recently introduced legislation previously 
referred to herein. Efforts have been made in the past 
to scuttle this long recognized equitable formula for di¬ 
viding costs of construction, but such efforts have con¬ 
sistently been rejected not only by Congressional commit¬ 
tees (see report of Committee on Foreign Relations, U. S. 

Senate, Report No. 810, 80th Congress, 2nd Session, 
1625 reaffirming previous recommendation of Congres¬ 
sional Committees of the 73rd, 77th, and 79th Con¬ 
gresses. Also Report of Committee on Interstate and 
Foreign Commerce of the House of Representatives, 73rd 
Congress, 1st Session, dated April 20, 1933, approved by 
House on April 26, 1933, in H. J. Res. 157; and Report of 
Committee on Rivers and Harbors dated November 21, 
1941) but by Chief Executives as well (see President Roose¬ 
velt’s recommendations of June 8, 1933, January 10, 1934, 
and March 3, 1944; and President Truman’s of September 
26,1945, and October 3,1945). 

Applicant respectfully submits that in adopting Finding 
10, which clearly suggests and approves the imposition of 
additional costs for electric energy upon the consuming 
public, the Commission not only disregarded its long estab¬ 
lished policy in respect to allocation of costs but in addition 
attempts to usurp functions which Congress alone may exer- 
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cise. In this connection, an examination of the varibus 
Acts authorizing and creating federal power projects clear¬ 
ly indicates to the applicant that Congress has not yeti ex¬ 
pressed a desire to change its original concept that rates 
to be charged for electricity produced by public projects, 
as well as by licensed private projects, shall not be in¬ 
creased for the advantage of other beneficial uses. Further¬ 
more, the Commission’s own determinations under legis¬ 
lation directing that it make proper allocations of costs 
for the TVA and Bonneville projects do not suggest an 
intention on its part to increase power rates by as- 
1626 signing to such power facilities portions of construc¬ 
tion costs other than those properly and reasonably 
applicable to power facilities. 

Applicant further submits that the Commission’s argu¬ 
ment for “federalizing” this project, as recommended by 
the Presiding Examiner because it will become “a poten¬ 
tial source of national revenue at the will of Congress for 
the indefinite future” is tenuous and specious at best. Con¬ 
gress did not intend this result when it enacted federal 
water power legislation in 1920. In that Act it sanctioned 
the licensing of projects to public agencies, as well a$ to 
private parties, and until Congress expresses a different 
intention, applicant asserts that it is improper for the 
Commission to deny a license for the tenuous and specious 
reasons for federalization, as set forth in its Opinion and 
Finding 10. 

If the Commission’s theory is applied in this instance, 
thus giving an entering wedge to its advocates, what will 
deter these advocates from recommending that the shme 
theory be followed in all cases where state and local gov¬ 
ernments, in the interest of their people, propose to under¬ 
take the construction and operation of self-liquidating im¬ 
provements ? 

Such a theory has not heretofore been adopted by: the 
Commission in licensing other state hydroelectric develop¬ 
ments, some of which were constructed or acquired through 
the aid of federal grants and loans. 


i 
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1627 The present applicant has not asked such federal 
aid, but on the contrary indicated a willingness in 

this proceeding to assist the federal treasury by paying for 
certain works, which are primarily for the benefit of navi¬ 
gation. 

To now single out the State of New York, and refuse 
to grant it a license because the project, if federalized, 
might become a revenue producing device, disregards the 
purposes of the Federal Power Act and ignores past prec¬ 
edents of the Commission. 

Moreover, this finding recommending “ federalization ” 
of this project because it will become a potential source 
of revenue is in conflict with Section 5 of the Flood Control 
Act of 1944 prohibiting the operation of federal projects 
on a profit basis. That act specifically provides that power 
from “federalized” projects shall be disposed of “in such 
manner as to encourage the more widespread use thereof 
at the lowest possible rate to consumers consistent with 
sound business principles” and that rate schedules “shall 
be drawm having regard to the recovery * * * of the cost 
of producing and transmitting such electric energy, in¬ 
cluding the amortization of the capital investment allocated 
to powder over a reasonable period of years.” 

The mandate of that Act appears to be taken from the 
policy expressed by the New York Legislature in its enact¬ 
ment of the Power Authority Act in 1931. 

1628 Applicant respectfully asserts for the reasons 
above stated that the Commission erred in adopting 

Finding 10, wdiich would tack on to pow’er rates costs of 
works not properly allocable to the power facilities. 

C .—Finding 11 

“(11) Under all of these circumstances, the matter 
should be referred to Congress, in accordance with the 
provisions of Section 7(b) of the Federal Power Act, 
for development of these wrater resources by the 
United States substantially in accordance with the 
plans for the combined St. Lawrence Seaway and 


Power Project in the International Rapids Section sub¬ 
mitted by the Army Corps of Engineers.” 

i 

The applicant does not question the authority of! the 
Commission under Section 7(b) of the Federal Power! Act 
to deny an application for license if in its judgment it be¬ 
lieves the project applied for should be undertaken by the 
United States itself. In the present instance, however] the 
applicant respectfully asserts that in adopting this tiew 
the majority has closed its eyes to reality and has com¬ 
pletely disregarded the actual history of delay by Con¬ 
gress over the past two decades in providing for the dual 
purpose development of the International Rapids Section 
of the St. Lawrence River. In spite of this prolonged delay, 
the applicant has consistently supported legislation td au¬ 
thorize the dual purpose project. It was only after re<pom- 
mital of S. J. Res. Ill on February 28,1948, that the appli¬ 
cant sought means to prevent the further wasteful djelay 
in developing this resource and to proceed with the 
1629 power project alone in cooperation with the Hydro- 
Electric Power Commission of Ontario in geiieral 
accordance with the plans completed and approved by Fed¬ 
eral, State and Dominion and Provincial agencies in icon- 
nection with the draft agreement of 1941. 

Contrary to the evidence of record, and the actual! his¬ 
tory of this prolonged delay, the majority in its Opinion 
and Order now erroneously appears to assume, as did the 
presiding Examiner, that the completion of the navigation 
improvement can be best achieved merely by again await¬ 
ing Congressional action for approval of the United States- 
Canadian agreement signed ten years ago. Applicant, of 
course, will continue its efforts to secure approval of the 
St. Lawrence dual purpose legislation and will support the 
bills now pending before the House to carry out this pur¬ 
pose. However, applicant respectfully asserts thatj the 
Commission majority, like the presiding Examiner,! has 
confused the dual purpose development with “federaliza¬ 
tion” of the power project and that by its Finding pLl it 
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thereby disregards the intent and purpose of legislation 
previously introduced, with the Administration ’s approval, 
under which New York State and not the Federal Govern¬ 
ment is authorized to undertake and operate the power 
facilities in the International Rapids Section. 

No reason or basis is expressed in the Commission’s 
Opinion as to any advantages which might accrue to 
1630 the public through federal operation of the project 
nor is the Finding based on any showing that rates 
would be lower or that coordination with other facilities 
could be more easily accomplished under federal rather 
than state ownership. 

The applicant respectfully asserts that no basis exists 
for the Commission’s determination to submit this matter 
to Congress, and, for the reasons stated above, that the 
Commission erred in adopting Finding 11. 

II. As to the Commissioner’s Erroneous Order 

“(A) The application of The Power Authority of the 
State of New York for a license under the Federal 
Power Act for Project No. 2000 is hereby denied. 
“(B) The findings and conclusions in the accompany¬ 
ing Opinion No. 203 and those contained herein are 
hereby submitted to Congress with the recommenda¬ 
tion that the United States itself develop at the earliest 
possible date, for both navigation and power, the 
w’ater resources in the International Rapids Section 
of the St. Lawrence River in accordance with the St. 
Lawrence Seaway and Power Project described in 
the final report of the Corps of Engineers, United 
States Army, submitted to Congress in 1942, as 
amended.” 

Applicant respectfully asserts that the Commission erred 
in denying its application for a license for Project No. 
2000 and in referring the matter to Congress. The Com¬ 
mission’s action in this respect which is contrary to its own 
staffs’ recommendation, as "well as that of the Assistant 
Chief of Engineers for Civil Works, United States Army, 
appears to rest upon the same erroneous grounds relied 
upon by the presiding Examiner in his intermediate de- 
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cision. Upon the record in this case no grounds exist 

1631 upon which the Commission’s action could possibly 
be based except perhaps its discretionary power Sun¬ 
der Section 7(b) of the Act, which, it is submitted should 
be exercised sparingly, but certainly not in instances where 
Congress has repeatedly over a long period of time refused 
to act upon legislation authorizing an almost identical proj¬ 
ect. Congress has had St. Lawrence legislation, of which 
this project is a part, under consideration for more than 
two decades. In view of this, applicant respectfully j as¬ 
serts that even though the Commission majority believes 
that Congress should have one further opportunity to pass 
upon the project as a whole, it could have served this pur¬ 
pose by merely holding the application in abeyance, or at 
most, by denying the application without prejudice, pend¬ 
ing a determination as to whether or not Congress intends 
to act on the overall Great Lakes-St. Lawrence basin legis- 
lation during its present session. Applicant asserts thbt it 
was unnecessary for the Commission to adopt the extreme 
position it did in its Order and thereby delay indefinitely 
its further consideration of the applicant’s proposed proj¬ 
ect. It is applicant’s contention that it would have been 
appropriate for the Commission, had it not been inclined 
to grant the application at this time, to issue an O^der 
merely postponing further consideration of the matter 
pending action by Congress during this first session of! the 
82nd Congress. Under this procedure the Commissiorj, in 

the event Congress failed to act, could then reinstate 

1632 the application' to active status and pass upon; the 
merits of applicant’s proposal. Applicant believes 

that such a course of action would have been in accordance 
with the purposes of the Federal Power Act and would 
more nearly have conformed to the procedure specified in 

Section 4(e) thereof, which provides in part as follows: 

| 

“That in case the Commission shall find that any Gov¬ 
ernment dam may be advantageously used by; the 
United States for public purposes in addition to pavi- 
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gation, no license therefor shall be issued until two 
years after it shall have reported to Congress the 
facts and conditions relating thereto, * * * ” 

III. The Commission’s Opinion and Order Fails to Meet 
the Standards of the Administrative Procedure Act. 

Applicant further respectfully alleges upon information 
and belief that the Commission’s Opinion in this proceed¬ 
ing does not meet the standards and requirements set forth 
in Section 8(b) of the Administrative Procedure Act in 
that the said Opinion, upon which the Order is based, 
does not include therein an adequate statement of the 
reasons or basis for the Commission’s findings and con¬ 
clusions. 

In this respect, applicant respectfully asserts that the 
Commission erred among other things in failing to specify 
its reasons or basis for 

(1) Overruling the testimony of record which clearly 
supports a finding favoring the granting of a license. 
1633 (2) In disregarding the recommendations of its 

own staff and the Assistant Chief of Engineers for 
Civil Works, that the applicant’s proposed project and its 
plans therefor fully met the requirements specified in the 
Federal Power Act. 

(3) Resorting to Section 7(b) of the Federal Power 
Act, and referring the matter to Congress in the light of 
the long history of delay in favorably acting upon St. 
Lawrence legislation. 

(4) Adopting the findings and conclusions of the Pre¬ 
siding Examiner in regard to “federalizing” the project, 
which have no basis in fact or law, and thereby reserving 
the long established policy and plan under which the Inter¬ 
national Rapids Section of the St. Lawrence River is to 
be developed for power purposes by the State government 
as first provided for in the Federal-State Accord of Febru¬ 
ary 7, 1933. 

(5) Assuming, upon conjecture alone, contrary to the 
testimony, that the applicant would not make project power 
available for distribution in adjacent states. 
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(6) Concluding that federal operation would be more 
advantageous to the consuming public than state operation. 

wherefore, applicant respectfully prays: 

1. That the Commission disapprove and reject the inter¬ 
mediate decision of the presiding examiner and the findings 
and conclusions contained therein numbered 31-34, 37-41, 
45-46, 54-57, and 59-62, and that in lieu thereof it approve 

and adopt the proposed findings set forth ifi the 
1634 main briefs of the applicant, and staff counsel for 
the Commission, as filed herein on October 28, 1.948. 

2. That the Commission disapprove and reject the Order 
recommended by the presiding examiner in his intermediate 
decision, and that in lieu thereof it adopt an Order in ac¬ 
cordance with the findings herein recommended. 

3. That the Commission grant a rehearing in respect to 
its Opinion No. 203; and that the Order contained therein 
be rescinded in toto or in the alternative that it be modified 
so as to hold the application in abeyance pending recojnsid- 
eration by the Congress during its present session pf the 
Great Lakes-St. Lawrence agreement of March 14, 1941. 

4. That the Commission grant the applicant such other 
and further relief as may be just and proper in the 
premises. 

Dated: January 21,1951 

! 

Respectfully submitted, 

Power Authority of the I 

State of New York 

Applicant 

By John E. Burton 

Chairman 

55 Elk Street 
Albany, New York 

Charles M. Goetz 
Attorney for Applicant 
1044 Shoreham Building 
Washington 5, D. C. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 

Before Commissioners: Mon C. Wallgren, Chairman; 
Thomas C. Buchanan, Claude L. Draper, Nelson Lee Smith 
and Harrington Wimberly. 

January 24, 1951 

IN THE MATTER OF 

THE POWER AUTHORITY OF THE STATE OF NEW YORK 

Project No. 2000 

Order Denying Petition for Rehearing 

On December 22, 1950, an order w'as issued denying the 
application of The Power Authority of the State of New 
York for a license under the Federal Power Act for devel¬ 
opment of the International Rapids Section of the St. 
Lawrence River. The reasons in support of this order 
were set forth in Opinion No. 203. The Power Authority 
has filed an application for rehearing with respect to this 
order and Opinion No. 203, requesting recision of the order 
or, in the alternative, that it be modified so as to hold the 
application in abeyance pending consideration by the Con¬ 
gress during the present session of the Great Lakes-St. 
Lawrence Agreement of March 14,1941. 

The reasons advanced in support of the petition for re¬ 
hearing are very largely along the same lines heretofore 
suggested by the petitioner and were given full considera¬ 
tion in Opinion No. 203 and the accompanying order. 

The Commission finds: 

It would not be in the public interest at this time to give 
further consideration to the application for license for 
Project No. 2000, and the petition for rehearing should be 
denied. 

The Commission orders: 

The petition for rehearing referred to above is hereby 
denied. 

By the Commission. Commissioner Smith dissenting. 

Leon M. Fuquay, 

Secretary. 

Date of Issuance: January 25, 1951 
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COMPUTATION OP TOTAL ANNUAL C. TOES, UNIT ENEROY COSTS, AN. POTENTIAL REVENUES, BASED ON 
_ ESTIMATES OP COST OP CONSTRUCTION OF THE ST, LAWRENCE PROJECT AS OP JULY,1948 

Capital Cos t 

The estimated cost of the New York-Ontarlo Power Priority Plan for the development of 
the International Rapids Section of the St. Lawrence River amounts to $463,374,000, based on 
July, 1948 price levels. One half of the estimated cost, or $231*687*000, would be assumed 
by the Power Authority. 

The approximate amounts needed during the six year period of construction Is as follows: 


Year 

Amount 

Year 

Amount. 

1st 

$30,600,000 

4th 

$41,600,000 

2nd 

56,800,000 

5th 

24,600,000 

3rd 

67,100,000 

6th 

11,000,000 


TOTAL $ 231*700*00 0 

To this total must be added the estimated cost of transformers, cables and switchyard, 
namely $4,000,000 In the 4th year and $6,000,000 In the 5th year, as well as Interest during 
construction. 

The total capital cost then becomes (at 3 per cent and 3.5 per cent rates of Interest): 


Construction of power plant $231*700,000 

Transformer® to switchyard 10,000,000 

Interest during construction 

(3 years x 3* (3.5*) x $241,700,000) 21,750,000 

$263,450,000 


317700,000 

10,000,000 

25,200,000 


Cost of Power a t Site 

The annual cost of St. Lawrence power would consist of fixed charges on the investment 
plus operation and maintenance expenses. Annual fixed charges are taken as follows: 

3.0* 3,5* 

Interest 3.0* 3*5* 

Amortization (40 years, sinking fund method) 1.326 1.183 

Replacement 0.60 0.60 

Charge In lieu of taxes 1.40 1.40 

Insurance 0.12 0.12 

- TOTALS — 6.446 6.6O3 

Assuming operation and maintenance expenses as $2,000,000 annually, the total annual 
charges and unit costs on the above basis are as follows: 3.0* 3.5* 

3.0* 3.5* i Unit Ene rg y Cost MlllsAwhr 

Capital Cost of Project $263,450,000 $266,900,000 'Firm output 

Fixed Charges (6.446* and 6.803*) 16,970,000 18,150,000 •(5 billion kwhr 3.79 4.03 

Operation and Maintenance 2,0 00,000 2,000,000 'Average annual output 

TOTAL ANNUAL CHAROES T iB/970,00o $ 2O,l50,0o0 '(6.3 billion kwhr) 3.01 3.20 

Production of Power at Site 

It Is planned that construction would begin about April 1 of the first year of construction 
and that generators would be in operation and energy produced as follows: 


Average 
Number of 

Year Generators 
1-4 None 

I I 

l 3 


Primary 

Power 

None 

ll6,400kw 

349,200 

575,000 

575,000 


Secondary Total 
Power Power 

None None 

30,000kw 146,400 
90,000 439*200 

210,000 785,000 

•300,000 875*000 


Production (Millions of Kwhr) 

Year Primary Secondary Total 


None 

1,020 

3,060 

5,055 

5,055 


None 

138 

4l4 

676 

1,245 


None 

1,158 

3,474 

5,731 

6,300 


Potential Revenu e s at Site 

Based on the above production totals, potential 
to be adjusted to cover all annual charges would be as 


revenues at the site at various ratws 0 ® 

ollowB! ■? sr w s. 


Year 


Year 


Primary 
@4£ mills 

$ 4,590,000 
13 * 780,000 
22,750,000 
22,750,000 

Primary 
@5 mills 

$. 5*100,000 
15 , 300,000 
25,275,000 
25,275,000 


Secondary 
3 lj mills 

$ 207,000 
620,000 
1,013,000 
1,868,000 

Secondary 
@2 mills 

$ 276,000 
828,000 
1,352,000 
2,490,000 


Total 

Inc ome 

$ 4,797,000 
14,400,000 
23,763,000 
24,618,000 

Total 

Income 

$ 5 , 376,000 
16,128,000 
26 , 627,000 
27,765,000 


Year 


Year 


follows: 

Primary 

35^ mills 

$ 5,620,000 
16,830,000 
27,820,000 
27,820,000 

Primary 

mills __ 

$ 3,570,000 
10,710,000 
17,702,000 
17,702,000 


Secondary 

mills 

$ 310,000 
930,000 
1,520,000 
2,800,000 

Secondary 
02 mills \ 

$ 276,000 
828,000 
1,352,000 
2,490,000 

'ik.IT/f r\/i 


n 

> 

Total g 
Income? 


$ 5,93P,000 
17,760,000 * 
29,34b,0$K> 
3O,620OCfc> 
& !o 
Total g 
Incomes" 

. f g-- f 

$ 3 , 84 pofe 

11,536,06^ 

19,054,000 

20,192,000 


APPLICANTS EXHIBIT NO.. 


PQWER AUTHORITY Of THE STATE OF NEW YOr.X, 
POWER AUTHORITY OP THE STATE OP NEW YORK, 1948 _ I 
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fEDEttiU, ryjnciv. 
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Hearing Ex. No. 49 

j 

WAR DEPARTMENT 

Office of the Chief of Engineers 1 
Washington 25, D. C. 

23 September! 1948 

i 

General Francis B. Wilby, Chairman 

The Power Authority of the State of New York 

270 Broadway 

New York 7, New York 

Dear General Wilby: 

With your letter of 17 September 1948 you furnished 
me a copy of your cost estimate of $463,374,000 fof the 
power priority project, International Rapids Section', St. 
Lawrence River, predicated upon July 1948 prices. You 
stated that this estimate has been developed by engineers 
of the Power Authority, Ontario Hydro and our Njorth 
Atlantic Division Office. You requested that the estimate 
be reviewed by this office and forwarded to the Federal 
Power Commission. 

I am pleased to inform you that the estimate has been 
reviewed and that based upon the work performed byi the 
Corps of Engineers in connection with our detailed studies 
and estimates of the International Rapids Section, St. Law¬ 
rence River, we concur generally in the adequacy of your 
estimate. In accordance with your request I am so advis¬ 
ing the Federal Power Commission and forwarding to that 
agency a copy of your letter and its inclosure, together 
with a copy of this reply. 

i 

Sincerely yours, 

i 

R. A. Wheeler 

Lieutenant Genpral 
Chief of Engineers 


North Atlantic Division 
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Hearing Ex. No. 52 

WAR DEPARTMENT 

Office of the Chief of Engineers 
Washington 25, D. C. 

ENGWK 10 September 1948 

The Federal Power Commission 
Washington 25, D. C. 

Gentlemen: 

Reference is made to your letter of 30 July 1948 inclosing 
copies of the application of the Power Authority of the 
State of New York for a license under the Federal Water 
Power Act for a proposed major waterpower project (No. 
2000) which would be located in the International Rapids 
Section, St. Lawrence River, St. Lawrence County, New 
York. You ask that if the plans of the structures affecting 
navigation are found to be satisfactory I so inform you and 
that I recommend for insertion in the license, if issued, 
such terms and conditions as I deem necessary in the inter¬ 
est of navigation. 

As indicated in your letter and in the application, the 
project works for which a license is sought by the Power 
Authority would consist principally of the Long Sault 
(main) Dam, one-half of the powerhouse, numerous dikes 
and appurtenant facilities. These works would be con¬ 
structed by the Power Authority and would be located on 
the United States side of the International Boundary. The 
remaining features to complete the project would be con¬ 
structed by The Hydro-Electric Power Commission of On¬ 
tario, consisting principally of that half of the powerhouse 
located on the Canadian side of the Boundary, numerous 
dikes, and the new Cornwall Lock and Canal, the latter to 
maintain 14-foot channel facilities through the existing 
Canadian canal system. 
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As stated, the character of the works would conform 
generally with the recommendations contained in the Joint 
Report of 3 January 1941 of the United States-St. Lawrence 
Advisory Committee and the Canadian Temporary Great 
Lakes-St. Lawrence Basin Committee with exceptions npted 
hereafter. Pursuant to an Executive Order, detailed plans 
and specifications for the dual-purpose development! re¬ 
ferred to in the aforesaid Joint Report have been prepared 
by the Corps of Engineers and incorporated in its report 
dated 30 April 1942 and the addendum thereto of 
1944. 

642 In summary, the project works as now propsed 
are compatible with, and readily adaptable to, future 
improvement of the river for deep-draft navigation, j All 
main features of the power priority plan including the main 
dam and the powerhouse conform to the plans previously 
developed for the dual-purpose plan by the Corps of Engi¬ 
neers. The only material departures from the dual-purpose 
plan are (1) elimination of the facilities including certain 
channel excavation solely for deep-draft navigation, (2) 
elimination of the Iroquois Control Dam, and (3) change 
in the previously proposed Massena Canal Intake from a 
concrete intake structure to an earth dike with water Sup¬ 
ply intake. 

After due consideration it appears that the general plans 
of the project as proposed in the application are satis¬ 
factory from the standpoint of present and prospective 
navigation. In addition to the plans required to be Sub¬ 
mitted for approval under Section 4(e) of the Federal 
Power Act it is requested that (1) detail plans of all struc¬ 
tures affecting navigation and (2) the results of all model 
studies conducted in connection with this project be sub¬ 
mitted to this office for comment before the construction 
of said works is started. If a license is issued, I recomniend 
insertion of the following terms and conditions in the inter¬ 
est of navigation. These terms and conditions apply to the 
project works located in the United States only, as covejred 
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in the application. It is presumed that the international 
aspects will be duly covered in the approving instrument 
by the International Joint Commission if and when issued: 

(1) That whenever the United States shall desire to con¬ 
struct, complete, or improve navigation facilities in con¬ 
nection with said project, the licensee shall convey to the 
United States, free of cost, such of its lands and its rights- 
of-way and such right of passage through its dam or other 
structures and permit such control of pools as may be re¬ 
quired to complete, maintain, and operate such navigation 
facilities. 

(2) That the licensee shall furnish free of cost to the 
United States, power for the operation of such navigation 
facilities, whether constructed by the licensee or by the 

United States. 

643 (3) The operation of any navigation facilities 

which may be constructed as a part or in connection 
with any dam or diversion structure built under the pro¬ 
visions of this license shall at all times be controlled by 
such reasonable rules and regulations in the interest of 
navigation as may be made from time to time by the Secre¬ 
tary of the Army. Such rules and regulations may include 
the maintenance and operation by the licensee at its own 
expense of such lights and signals as may be directed by 
the Secretary of the Army. 

(4) The United States specifically retains and safe¬ 
guards the right to use water in such amount, to be de¬ 
termined by the Secretary of the Army, as may be neces¬ 
sary for the purposes of navigation, and the operations of 
the licensee so far as they affect the use, storage, and dis¬ 
charge from storage of such water, shall at all times be 
controlled by such reasonable rules and regulations as the 
Secretary of the Army may prescribe in the interests of 
navigation. 

(5) So far as any material is dredged or excavated in 
the prosecution of the work herein authorized, it shall be 
removed and deposited so it will not interfere with present 




or prospective navigation and to the satisfaction of the 
Chief of Engineers or his designated representative. 

(6) The licensee shall allow officers and employees of 
the United States free and unrestricted access in, through, 
and across the said project and project works in the per¬ 
formance of their official duties. 

(7) The licensee shall permit the free use by the public 
for navigation or recreational purposes of the reservoir 
formed by said dam, and shall, when not inconsistent with 
the operation of said project, allow the construction in the 
interest of navigation of wharves or landings subject to 
reasonable terms, and reasonable charges, if any. 

(8) The licensee shall cut and remove or destroy, tp the 
satisfaction of the Chief of Engineers or his designated 
representative, all brush, trees, fences, buildings and other 
undesirable materials from the flowage basin below eleva¬ 
tion 249 from Chimney Point to the Barnhart Island Power¬ 
house, and shall remove or destroy all floatable refuse or 

other material within said areas to be submerged. 

644 (9) During construction and upon completion, 

the licensee shall operate the project works so that' 
the existing natural levels of Lake Ontario, and navigation, 
power and flood control interests below said lake, shall not 
be injuriously affected, pursuant to such regulations there¬ 
for as may be prescribed by the Secretary of the Army or 
such agency as may be designated therefor by the Inter¬ 
national Joint Commission. 

One copy of the aplication is returned herewith as re¬ 
quested. 

Sincerely yours, 

R. A. Wheeler 

Lieutenant General 
Chief of Engineers 

1 Incl. 

Cy of Application 
Approved 10 September 1948 

(Signed) KENNETH C. ROYALL j 

Secretary of the Army 
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DEPARTMENT OF THE ARMY 
WASHINGTON D. C. 

29 July 1948 

Honorable Nelson Lee Smith 
Chairman, Federal Power Commission 
Washington 25, D. C. 

Dear Mr. Smith: 

By letter dated 16 July 1948 the Power Authority of the 
State of New York has submitted to the Department copy 
of an application addressed to the International Joint 
Commission and filed through the Federal Power Commis¬ 
sion for approval of plans for development of the Inter¬ 
national Rapids Section, St. Lawrence River. 

Pursuant to the Power Authority’s request, copies of the 
report of the Corps of Engineers dated April 1942 with 
1946 addendum prepared under Executive Order 8568 dated 
16 October 1940 containing plans and specifications for 
major works in the International Rapids Section, are trans¬ 
mitted herewith. The views of the Department of the Army 
relative to the development of the International Rapids 
Section in connection with the Great Lakes-St. Lawrence 
Project, were presented in testimony of the Secretary of 
the Army on S. J. Res. Ill, 80th Congress, 1st. Session, 
printed on pages 154-159 of the hearings on that legislation, 
and in the testimony of the Chief of Engineers appearing 
on pages 385 to 398. 

The Chief of Engineers has examined the plans submitted 
by the Power Authority and advises me that they conform 
in all principal respects to those previously recommended 
by the Corps of Engineers, except for deferment of certain 
works required solely for deep draft navigation. The Long 
Sault Dam and Barnhart Island Powerhouse, the major 
structures designated by the Corps of Engineers and rec¬ 
ommended in the April 1942 report for development of 
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hydroelectric power and improvement of navigation, are 
covered by the application. With the new Cornwall Canal, 
and appurtenant dikes, lock and guard gate, existing navi¬ 
gation through this Section would be fully maintained. 
The Chief of Engineers concludes that the project works 
as laid out by the Power Authority are compatible with, 
and readily adaptable to, further improvement of the river 
for navigation purposes as expanding needs require. It 
is accordingly recommended that the application be for¬ 
warded for appropriate action by the International Jbint 
Commission. 

Sincerely yours, 

i 

Kenneth C. Koyall 

Secretary of the Ay my 

2 Incls. (U.S.C.) 

1. Main rpt of 1942 w/38 
appendices 

2. Addendum of 1946 to Main rpt 

of 1942 in 4 volumes 

651 Hearing Ex. No. 57 

LEHMAN BROTHERS 

One William Street 
New York 4 

September 27, 1948 

New York State Power Authority 
New York, N. Y. 

i 

Gentlemen: 

In compliance with your request, we are writing to Igive 
our views to the feasibility of the public financing of the 
New York State Power Authority’s proposed hydro-electric 
development for the generation and sale of power at whole¬ 
sale. We understand that you wish to use this letter at the 
Authority’s forthcoming hearing before the Federal Power 
Commission. 


i 

i 

i 
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i 
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As you know, we have discussed financing possibilities 
with representatives of the Authority on several occasions 
over a period of years and have formed a nation-wide group 
of more than 100 investment bankers experienced in rev¬ 
enue bond financing, which group is prepared to consider 
the proposed financing whenever it is ready for the market. 

Based upon information furnished us by you, we believe 
that the development can produce adequate revenues to 
meet interest and to amortize the total cost within 40 years, 
at the same time making power available at rates sufficiently 
low to assure a ready market and have a very beneficial 
influence upon the growth of the state. 

It is obviously impossible to predict with assurance the 
continuation of long-term interest rates at their present 
level. It is likewise difficult to make an unqualified pre¬ 
diction as to what the interest rate on these bonds will be, 
as we must remember that this bond will be classed as a 
so-called “construction loan” and that no earnings will be 
available for debt service until the plant is in operation. 

On the other hand, the economic feasibility of this great 
undertaking is obvious; the business of producing and sell¬ 
ing electric power is predictable; and the sponsoring in¬ 
terest and high types of personalities and purposes involved 
should contribute to a high credit rating for the bonds. 

Assuming that the necessary legal power will be given 
to the Authority, and that detailed information from the 
Authority’s Engineer as to construction costs, generation 
costs and market potentialities bear out our present beliefs, 
it is our opinion that the Authority’s bonds will re- 
652 receive a high credit rating and can be successfully 
sold to the investing public at an interest cost of 
about 3%. 

We are enclosing a list of larger revenue bond issues 
which have been sold in recent years, which will serve to 
illustrate how similar financing has been accomplished. 

We are also enclosing, at your request, a tentative bond 
amortization schedule based on the premise that the bonds 
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should all be amortized within 40 years and that substan¬ 
tial revenues will begin to accrue in the seventh year hfter 
the beginning of construction. 

Very truly yours, 

j 

Lehman Bros. 

j 

748 Hearing Ex. No. 69 

ENGINEERING REPORT 


ST. LAWRENCE RIVER INTERNATIONAL RAPIDS PROJECT | 

PROPOSED BY 

POWER AUTHORITY OF THE STATE OF NEW YORK 

UNDER 

Application for License 

j 

Project No. 2000 

September 1948 

1. There is presented herein, by the Bureau of Power, an 
engineering report on the hydroelectric project proposed 
for construction in the International Rapids Section of the 
St. Lawrence River by the Power Authority of the Stalte of 
New York in its application for license filed on July 16, 
1948, and designated by the Federal Power Commission as 
Project No. 2000. 

2. This report considers the adaptability of the project 
to a comprehensive development of the St. Lawrence River, 
its economic feasibility, and the market for power Which 
would be generated by the project. 

i 

Summary and Conclusions 

I 

3. On July 16, 1948, the Power Authority of the State 
of New York filed with the Federal Power Commission an 
application for license covering the portion within the 
United States of the proposed International Rapids power 
project in the St. Lawrence River in the State of New York 


i 
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and the Province of Ontario. Concurrently, the Power Au¬ 
thority filed with the Commission an application to the 
International Joint Commission for approval of 

749 construction of the project works, which application 
was forwarded on July 22, 1948 to the Secretary of 

State for transmittal to the International Joint Commis¬ 
sion. 

4. The project is proposed to be constructed and oper¬ 
ated jointly by the Power Authority of the State of New 
York and The Hydro-Electric Power Commission of On¬ 
tario for the purpose of producing electric power. The 
total installed capacity in New York and Ontario would be 
1,880,000 kilowatts (2,200,000 horsepower). The installed 
capacity and the power to be produced from St. Lawrence 
River and Great Lakes drainage w^ould be divided equally 
between the Power Authority and The Hydro-Electric 
Power Commission, and the cost of the complete develop¬ 
ment would be divided on approximately an even basis. 

5. The project would be constructed for the production 
of electric power and would not include facilities to be used 
solely for navigation, other than those necessary to con¬ 
tinue the existing Canadian 14 foot navigation within the 
area of the proposed project. 

6. Development as proposed will include the following 
major features: the Barnhart Island powerhouse, half in 
the United States and half in Canada; the Long Sault dam; 
extensive dikes; and certain river channel improvements to 
improve hydraulic conditions through the reservoir pool 
and the tailrace. The initial and ultimate maximum normal 
operating pool level would be at elevation 242 feet at the 
dam and powerhouse. Transmission facilities on the Amer¬ 
ican side, other than step-up transformers, are not included 

in the project as proposed by the Power Authority. 

750 7. Studies made by the Bureau of Power indicate 
that the portion of the project within the United 

States would have a dependable capacity of 700,000 kilo¬ 
watts and an average year energy output of about 6.3 bil¬ 
lion kilowatt-hours. 








* 
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j 
i 

8. The design of the project structures is safe and ade¬ 
quate, and the project would develop the total fall of the 
river between Lake Ontario and Lake St. Francis, j The 
installed capacity is adequate to develop this head! eco¬ 
nomically under the conditions of Regulation No. 5 tyhich 
has been developed by the Canadian Department of Trans¬ 
port. (See Paragraph 34) 

9. The Chief of Engineers, Department of the Armyt, has 
reported that the proposed project works are compatible 
with, and readily adaptable to, further development of 
the river for navigation. 

10. That part of the total construction cost which \tould 
be borne by the Power Authority is estimated at $226,259,- 
000 on the basis of July 1948 prices. Annual costs without 
allowance for taxes but including fixed charges and insur¬ 
ance, is estimated at $11,630,000 which results in a cost 
per average year kilowatt-hour for project power at the 
site of 1.85 mills, with cost at 3 per cent. With coist of 
money at 3y> per cent, the annual cost would be $12,470,- 
000 and the cost per average year kilowatt-hour would be 
1.98 mills. The annual costs, including privately-financed 
transmission facilities to load centers would be $19,330,000 

and $20,170,000 with project cost of money at 3 per 
751 cent and 3*4 per cent, respectively, and private 
money at 5 per cent. The corresponding delivered 
costs per average year kilowatt-hour, after allowing for 
transmission losses, would be 3.32 and 3.48 mills respec¬ 
tively. At the same load centers, the cost of providibg the 
same power from fuel-electric plants as would be available 
from the project would be $40,200,000 per year, oi* 6.94 
mills per killowatt-hour. 

11. There is ample market for the output of the project 
in New York State and New England as soon as it Oan be 
made available. 

12. It is concluded that: (a) the project would adequately 
develop the power resources of the International Rapids 
Section of the St. Lawrence River under the conditions im- 
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posed by Regulation No. 5; (b) the project is economically 
feasible; (c) a market exists for the project output as soon 
as it can be made available; (d) the project works pro¬ 
posed are compatible with and readily adaptable to future 
improvement of the River for navigation; and (e) the 
project is best adapted to a comprehensive plan of develop¬ 
ment of the St. Lawrence River. 

Previous Reports and Actions Concerning 
An International Rapids Project 

13. An International Rapids Project has been the subject 
of official interest for more than fifty years and a number 
of reports have been submitted to Congress. A discussion 
of reports made prior to 1942 is given in the Main Report 
of the Corps of Engineers’ Final Report of 1942 on the 
St. Lawrence River Project beginning on page 13. A report 
by the Department of State designated “The St. Law¬ 
rence Seaway and Power Project—A Summary of 

752 Background Information” dated October 1945 also 
gives information regarding the St. Lawrence devel¬ 
opment. The Department of Commerce published “The 
St. Lawrence Survey” in a series of reports beginning in 
1940. The Library of Congress in 1942 published a sup¬ 
plementary list of references on the St. Lawrence Naviga¬ 
tion and Power Project. The Department of Agriculture in 
December 1940 also published a list of references on the 
same subject. 

14. The subject Project No. 2000 is the first project for 
which an application for license with the Federal Power 
Commission has been filed. Previous to this time, five 
applications for preliminary permit, designated as Projects 
Nos. 8, 23, 147, 151, and 384, were filed with the Federal 
Power Commission covering developments in the Inter¬ 
national Rapids Section of the St. Lawrence River. These 
applications for preliminary permit were rejected by the 
Commission in 1933. (13 Annual Report F.P.C. 150) 
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15. On October 16, 1940, President Roosevelt issued an 
Executive Order establishing the St. Lawrence Advisory 
Committee consisting of the Chairman of the Federal Pow¬ 
er Commission, the Assistant Secretary of State, a fnem- 
ber of the Board of Engineers for Rivers and Harbors of 
the War Department and a representative of the Trustees 
of the New York Power Authority. The Commission and 
the War Department were directed to make preliminary 
investigations as deemed appropriate by the Advisory 
Committee with respect to the development of navigation 
and power in the International Rapids Section, to prepare 
preliminary plans and specifications, to make preliminary 

survey of lands necessary for the project, to in- 
753 vestigate the title for such lands, to make reports 
to the President and to cooperate with appropriate 
Canadian agencies. 

16. The Advisory Committee and the Canadian tem¬ 
porary Great Lakes-St. Lawrence Basin Committee sub¬ 
mitted a joint report dated January 3, 1941 to the presi¬ 
dent and the Prime Minister of Canada, in which it! was 
recommended that if the two Governments decided to jpro¬ 
ceed with the development, the work to be undertaken in 
accordance with the so-called “238-242 Controlled Single 
Stage Project Plan” for navigation and power. 

17. Following the submission of the Joint Repoijt in 
January 1941, an agreement between the United States! and 
Canada was signed on March 19, 1941 which provided for 
the construction of the International Rapids project!and 
certain other features subject to legislative approval. 

18. The District Engineer, Corps of Engineers, Mas^ena, 
New York, submitted to the Chief of Engineers a report 
dated April 30, 1942 designated as “St. Lawrence River 
Project, Final Report, 1942” in 39 volumes. This report 
includes plans, specifications, design analyses, cost (esti¬ 
mates, etc., for a proposed International Rapids develop¬ 
ment. 

19. In 1946, the District Engineer submitted to the Chief 
of Engineers “Addendum 1946 to Main Report of 1942” 

i 

! 

* i 


in four volumes which described planning done on the 
project since 1942 with particular reference to revised cost 
estimates and a model study of the Galop Rapids section 
of the St. Lawrence River. 

754 20. Bill H.R. 4927 (77th Congress, 1st session) 
was introduced in June 1941 to approve the agree¬ 
ment and, among other things, to provide for the transfer 
of the American portion of the power facilities to the 
Power Authority of the State of New York at a specified 
sum. The bill did not pass. 

21. Bills to approve the agreement were introduced in 
the House in March 1943, and in September 1943 Senator 
Aiken introduced Bill S. 1385 (78th Congress, 1st session) 
for the same purpose but none passed. 

22. Senate Joint Resolution 104 and House Joint Resolu¬ 
tion 248, were introduced in 1945 (79th Congress, 1st ses¬ 
sion) for approval of the 1941 agreement with some res¬ 
ervations hut they were not passed. 

23. Senate Joint Resolution 111 and House Joint Resolu¬ 
tion 192 were introduced in 1947 (80th Congress, 1st ses¬ 
sion) for approval of the agreement but failed to pass. 

Description of Proposed Project 

24. The proposed project would be located in the Inter¬ 
national Rapids Section of the St. Lawrence River in the 
vicinity of the American communities of Massena, Wad- 
dington and Ogdensburg, New York. 

25. The Barnhart Island powerhouse would be located 
between the lower end of Barnhart Island and an opposite 
point on the Canadian shore, and the Long Sault dam would 
extend from the upper end of Barnhart Island to an op¬ 
posite point on the American shore. The effect of the pool 
formed by the powerhouse and dam would extend some 
37 miles upstream to just above Galop Island. Tailrace 
improvements would extend downstream to the vicinity of 

Cornwall, Ontario. 

755 26. The complete International project would con¬ 
sist of: the Barnhart Island powerhouse with 36 
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units having a total installed capacity of about 2,200,000 
horsepower, the Long Sault dam, extensive dikes, channel 
improvements (mostly excavation) in the pool in the yicin- 
ity of Galop Island and at various points downstreanj, and 
tailrace improvements extending downstream to the vi¬ 
cinity of Cornwall, Ontario. The initial and ultimate maxi¬ 
mum normal operating pool elevation at the main structures 
would be 242 feet above mean sea level (1912 adjustment). 
Included in this report, are reproductions of map3 and 
design drawings filed as part of the application for license, 
and which show the area of the proposed project anjd the 
principal structures included. 

27. The following principal features of the proposed 
project would be located within the United States and would 
be subject to license from the Federal Power Commission. 

(a) Long Sault dam and dikes; 

(b) Dikes at various points on the American side; 1 

(c) Channel improvements in the pool and tailrace ;| 

(d) The American section of the Barnhart Island power¬ 
house with 18 generating units each consisting of a 6(1,000 
horsepower turbine connected to a 55,000 kva (at 95% 
pow'er factor) generator with appurtenant equipment.! The 
total installation of the main units would be 1,098,000 horse¬ 
power in turbines and 940,500 kilowatts in generators!; 

(e) Railroad spur and highway to powerhouse; an|l 

(f) Main power transformers and high tension cables 
to the outdoor switchyard, but not including the high 

756 tension substation or transmission lines. 

28. The application does not describe the limits of 
land within the project area. However, the Corps of En¬ 
gineers’ Final Report of 1942 contemplated acquiring title 
or easements within the United States: for all land in the 
reservoir area up to elevation 250 feet; all of the Long 
Sault and Barnhart Islands; the area bounded by St. Law¬ 
rence and Grass Rivers and the Massena Canal except cer¬ 
tain industrial sites; and certain other areas outside of 
the reservoir area. It is possible that all of the area$ out- 

I 
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side the reservoir mentioned in the 1942 Final Report may 
not be necessary for the project as proposed for power 
purposes only. 

29. The following major facilities or property within the 
United States would require relocation or other remedial 
action: 

(a) Relocation of portions of New York State Highway 
Nos. 37 and 37B between Waddington and Massena; 

(b) Relocation of Norwood and St. Lawrence Railroad 
track and terminals west of Brandy Creek; 

(c) The Messena Canal of the St. Lawrence River Power 
Company would be closed off by a dike across its intake 
and become inoperative; and 

d) Relocation of St. Lawrence River Power Company 
transmission lines on the lower part of Barnhart Is¬ 
land. 

757 Major Differences Between Proposed 
Project No. 2000 and the Combined 
Navigation and Power Project as Described in 
Corps of Engineers Final Report of 1942 as 
Supplemented in 1946 

30. The following works as proposed by the Corps of 
Engineers in the 1942 Report, and intended solely for navi¬ 
gation, are not included in the proposed project: 

(a) Point Rockway canal and approach channels (Fea¬ 
ture 7); 

(b) Point Rockway lock and attached dikes (Feature 8); 

(c) Long Sault canal and dikes (Feature 16); 

(d) Long Sault guard gate (Feature 17); 

(e) Robinson Bay lock, dikes, and drainage ditch (Fea¬ 
tures 18 and 19); 

(f) Grass River lock and dikes (Feature 20); 

(g) Relocation of New York Central railroad and Roose¬ 
velt Highway (Feature 35). 

31. The plans for the following works common to navi¬ 
gation and power in Project No. 2000 differ from the cor¬ 
responding plans shown in the Corps of Engineers reports: 
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(a) The channel improvements in the vicinity of Galop 
Island, Sparrow Hawk Point, Point Three Points, Canada 
Island and Cornwall Island (Features 1,3,9, and 33); j 

(b) Ice cribs and booms at the head of Galop Island are 
included in Project No. 2000. Iroquois dam (Feature 4) 
is not included. 

(c) The intake for the Massena canal (Feature 15) is 
not included in Project No. 2000. Instead the canal would 

be closed by a dike. 

758 (d) Maximum normal operating pool at elevation 

242 feet initially is planned, instead of at elevation 
238 feet as proposed in the combined navigation and power 
plan. 

Power Capacity and Project Output 

32. The drainage basin above the proposed project has 
an area of approximately 303,000 square miles whidih in¬ 
cludes 95,000 square miles of water surface in lakes. This 
tremendous lake storage capacity is so located as td pro¬ 
vide a remarkably high natural regulated flow of Igreat 
value in the production of hydroelectric power. The Inter¬ 
national Rapids Section of the St. Lawrence River consists 
mostly of rapicls and reaches of swift, smooth-flowing wa¬ 
ter. The total fall through the 46-mile section of rapjids is 
92 feet. Development of the maximum power head requires 
the removal of the hard ledge forming Galop Rapids which 
exercises natural control over the elevation of and dis¬ 
charge from Lake Ontario. This natural control would be 
replaced by artificial control farther downstream jfrom 
present Galop Rapids at the Long Sault dam and the Barn¬ 
hart Island powerhouse. 

33. Docks and other improvements bordering Lakq On¬ 
tario have adjusted themselves to the natural cyclic varia¬ 
tions in lake levels. Any appreciable divergence fromithese 
experienced cyclic variations would cause considerable 
damage to riparian property. It was early recognized by 
Canadian, United States, and international agencies j that, 
because of the great number and complexity of precedents 
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established by this cyclical behavior with respect to 

759 riparian properties, harbor controls and general 
property and water usage, operating rules are nec¬ 
essary in the development of the river. This matter is 
recognized in the Agreement of March 19, 1941 between 
the United States and Canada. 

34. As a result of many studies, the General Engineering 
Branch, Department of Transport, Ottawa, Canada, has 
evolved a carefllly detailed composite operation rule, desig¬ 
nated as Regulation Method No. 5, and presented in a re¬ 
port entitled “Document No. 2, Lake Ontario Levels, Out¬ 
flows, Supplies and Regulation, General Engineering 
Branch, Department of Transport, Ottawa, September, 
1940 Regulation Method No. 5 is designed to meet the 
following requirements: 

(a) To keep the fluctuations of the levels of Lake Ontario 
within those which would have resulted in the past, assum¬ 
ing a continuous diversion of 3,200 c.f.s. at Chicago and 
present outlet conditions; 

(b) To maintain, without impairment, the low water 
levels of Montreal Harbour; 

(c) To maintain low flows during the winter period De¬ 
cember 15 to March 31, in order that the difficulties of win¬ 
ter power operation may not be aggravted; 

(d) To maintain flows during the first half of April no 
greater than woul dnaturally occur, in order to avoid the 
danger of aggravating the spring rise during the break-up 

of the ice below Montreal; 

760 (e) To avoid any material increase in the amount 
and duration of high discharges during May, in or¬ 
der not to aggravate high levels in Lake St. Louis during the 
Ottawa River flood; 

(f) To keep the fluctuations in monthly mean discharges 
within existing natural limits; 

(g) To hold back the natural excess outflow during the 
early summer months, in order to raise the ordinary levels 
of Lake Ontario; and 


(h) To secure the maximum dependable flow throughout 
the year for power operation. 

35. Application of Regulation Method No. 5 Rule Curves 
to Outflow and Supply records (out of and into Lak0 On¬ 
tario) for the 80-year period between 1860-1939, inclusive, 
indicated that the rule would most nearly satisfy the! con¬ 
ditions necessary to protect all interests involved. Full 
Regulation Method No. 5 further contemplates a supple¬ 
mentary diversion of 5,000 c.f.s. into Lake Superior from 
Long Lac and Ogoki River, both drainage areas of which 
are completely within Canada and discharge, naturally, 
into James Bay. 

36. Potential power computations for this report have 
been made on the basis of Regulation Method No. 5 ^vith, 
however, the elimination of the 5,000 c.f.s. supplementary 
diversion into Lake Superior. This supplementary diver¬ 
sion has been disregarded because it was considered as 

being available only to the Canadian interests. 

761 37. Table No. 1 shows monthly average powef and 

generation on the United States side if the project 
had been in operation for the minimum year (1934)^ the 
average year (1893) and the maximum year (1861). These 
computations are based upon actual outflow records for 
Lake Ontario as modified by Regulation Method No. 5, 
which are also shown in the table with the proposed Regu¬ 
lated heads. 

38. In determmining the dependable capacity of the proj¬ 
ect, the month of December was used since it is the nionth 
in which the annual peak load occurs in the Northeast 
region, and because the average power in December 1934 
was the lowest of record occurring during the annual peak 
month. The dependable capacity of the project on the 
United States side, on this basis, is taken at 700,COO kilo¬ 
watts with a proposed installed capacity of about 941,000 
kilowatts. The estimated average year output from the 
United States portion of the project would be about 6^280,- 
000,000 kilowatt-hours. 


Design of Project Structures 

39. A review of the general design drawings submitted 
for proposed Project No. 2000 shows that th6 plans for the 
main project structures proposed are essentially identical 
with, and based on, the plans for corresponding structures 
prepared by the Corps of Engineers as contained in the 
“Final Report, 1942, St. Lawrence River Project”. 

40. The designs of the Corps of Engineers conform to 
the general recommendation that all works in the pool be¬ 
low Iroquois Point shall be designed to provide for 

762 full Lake Ontario level, which recommendation was 
included in the engineering section of the joint re¬ 
port dated January 3, 1941 submitted by the United States 
St. Lawrence Advisory Committee and the Canadian Tem¬ 
porary Great Lakes-St. Lawrence Basin Committee. The 
designs also took into consideration Regulation Method 
No. 5 which has been described in Paragraph 34. With 
these two general criteria, combinations of possible head¬ 
water, tailwater, and ice conditions were studied and the 
most rigorous combinations were used in the design of the 
structures. In this design the Corps of Engineers had the 
advice, not only of its own staff consultants and specialists, 
but also of the American and Canadian Advisory Commit¬ 
tees, and of consultants and specialists, of Government, 
State and Provincial agencies, electric utilities, universi¬ 
ties, consulting firms, the aluminum industry, and naviga¬ 
tion interests in Canada and the United States. Seldom 
have the designers of a navigation and power project or 
purely a power project, however large, had the advice of 
such a large group of eminently qualified and outstanding 
consultants and specialists. 

41. The Bureau of Power has reviewed the design of the 
major structures submitted by the Power Authority, the 
designs of the Corps of Engineers, controlling conditions, 
design factors and criteria, and has concluded that Power 
Authority’s design conforms to accepted good engineering 
practice and will provide safe and adequate structures and 
equipment if properly constructed. 


763 42. The Power Authority’s proposed spillway!ca¬ 
pacity is the same as adopted by the Corps of En¬ 
gineers, namely: sufficient to pass, at the minimum pool 
elevation of 231 feet (occurring in January), the maximum 
January flow (221,000 c.f.s.) when both pool elevation and 
flow are regulated in accordance with Method No. 5. This 
controlling requirement is a direct result of the application 
of Regulation Method No. 5 and not of the historical be¬ 
havior of the River. At pool elevation 242 feet, the spill¬ 
way would have a discharge capacity of 700,000 c.f.s. which 
is more than twice the maximum monthly flow of record of 
314,000 c.f.s., or the maximum monthly flow of 310,000 clf.s. 
which would occur under Regulation Method No. 5. 

43. The proposed project would develop for power pur¬ 
poses all of the head which is available in the section of the 
St. Lawrence River bordering the United States. The in- 
stalled capacity is suitable to develop economically the 
available head and flow under Regulation Method NoL 5. 
With respect to navigation, the Secretary of the Ai[my 
stated in his letter of July 29, 1948 to the Commission that 
—“The Chief of Engineers concludes that the project works 
as laid out by the Power Authority are compatible with, 
and readily adaptable to, further improvement of the river 
for navigation purposes as expanding needs require.” The 
same conclusion is stated by the Chief of Engineers in his 
letter dated September 10, 1948 in reporting on the appli¬ 
cation for license under Section 4(e) of the Federal Power 
Act. 

j 

I 

764 Estimated Cost of Proposed Project No. 2000 

[ 

44. The Bureau of Power has prepared an esti¬ 
mate of the probable cost of the proposed project as of 
July 1,1948. These estimated 1948 costs were obtained by 
application of the Engineering News-Record and other con¬ 
struction cost indices to estimates made previously by the 
Corps of Engineers and, before adoption, checked by cbm- 
parison with recent prices bid by contractors for compara- 
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ble items to the extent available on projects now under way 
or beginning. 

45. The capital cost includes those items shown in Table 
No. 2. Item B-II includes the cost of step-up transformers 
and associated equipment, and the high tension leads to 
the switchyard, but not the switchyard. It is estimated that 
as of July 1948 the total international project, as proposed, 
including the portion in Canada, will cost $452,827,000, of 
which the New York Power Authority’s portion will be 
$226,259,000. 

46. In estimating the annual costs of power to the Au¬ 
thority there has been included interest on the investment, 
amortization of the debt, and an annuity sufficient to replace 
those items of plant which probably will have a life span 
shorter than the amortization period, insurance, and op¬ 
erating and maintenance expenses. It is assumed that the 
Authority will be able to finance construction of the project 
by the sale of bonds bearing an effective rate of interest of 
3 per cent per annum. Amortization charges are taken 
at 0.89 per cent of the capital cost. On the foregoing 

basis it is estimated that the annual costs will be 
765 $11,630,000, equivalent to 1.85 mills per average year 

kilowatt-hour based on 3 per cent cost of money. 
If the costs of money to the Authority should be 3*4 per 
cent, the annual costs would be $12,470,000, equivalent to 
1.98 mills per average year kilowatt-hour. Taxes, or pay¬ 
ments in lieu of taxes, are not included since it appears that 
the Act creating the Power Authority exempts it from pay¬ 
ment of all state and local taxes; and since the project 
would be constructed and operated by a governmental or¬ 
ganization, payment of federal taxes would not be required. 
Table No. 3 shows in more detail the derivation of the an¬ 
nual costs. 
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Estimate of Transmission Facility Costs for Delivery 
of Project Output to Selected Load Centers 

47. A transmission system, capable of delivering i the 
project output, less losses, to selected load centers is Esti¬ 
mated to cost $67,000,000. This assumed transmission sys¬ 
tem would consist of 220 kilovolt lines with some 110 kilo¬ 
volt lines, both on wood poles, plus necessary terminal land 
synchronous condenser facilities. 

48. When the project is operating at full capacity of 
940,000 kilowatts, the delivery to load centers would be 
about 840,000 kilowatts. However, for the purpose of evalu¬ 
ating the capacity component of the project output, the 
dependable capacity (that which is available under j the 
most adverse water supply conditions at the time of sys¬ 
tem peak) of 643,000 kilowatts at the load centers is used 
in this report. The energy component used is the average 
year energy production of 5.79 billion kilowatt-hours! de¬ 
livered to load centers. 

766 49. The load centers selected include localities 

i 

near the project, Utica, Schenectady, Poughkeepsie, 
Binghamton, and New York, all in New York State; jand 
Springfield, Massachusetts and Burlington, Vermont It 
is not intended to imply that this selection of load centers 
is a suggested or recommended marketing plan. It is t^iken 
as a reasonable basis for layout of transmission facilities 
which results in reasonable transmission costs in connec¬ 
tion with testing the economic feasibility of the project. 

50. The annual costs of the transmission facilities re¬ 
quired to deliver the project output to load centers is esti¬ 
mated at $7,700,000. These costs assume that the trans¬ 
mission facilities will be constructed by use of other than 
funds with interest at 5 per cent including depreciation, 
insurance, taxes, and operating and maintenance expenses. 
This assumption, made for the purposes of this report, was 
adopted since it results in the most conservative costs With 
respect to testing economic feasibility. The applicant! has 
not indicated how it will dispose of the power. 

i 

i 

i 

i 

i 
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51. The estimated average annual costs for transmission 
on the basis of the foregoing assumptions would be about 
1.33 mills per average year kilowatt-hour delivered to the 
load centers at prevailing transmission voltage. 

767 52. The total annual cost of the project including 

assumed transmission is: 

Annual Cost 

Based on Cost of Money for 
the Project at 
8% SU% 

Project Works. $11,630,000 $12,470,000 

Transmission (5% cost of 

Money) . 7,700,000 7,700,000 

Total cost at load centers. 

Cost in mills per average year 

Kwh based on 5.79 billion Kwh 

at load centers. 

Estimated Cost of Power from Fuel-Electric Plants 

53. Utilities and others who might be interested in using 
or purchasing power from the project could choose to 
obtain their additional power requirements from an alter¬ 
native source. For purposes of this report the cost of 
power from fuel-electric plants serving the same market 
areas which would be suitable for the marketing of power 
from the project has been assumed. 

54. It is found that the cost of power from such fuel- 
electric plants would vary depending upon the size of gen¬ 
erating units. For the load centers selected, unit sizes 
range from 160,000 kilowatts down to 20,000 kilowatts. An 
examination of current fuel costs in the area indicate a 
range of from 23 cents to 42 cents per million Btu with 
the greater portion of the market area paying about 35 
cents per million Btu for fuel delivered to plant sites. 

55. For Purposes of testing the economy of project out¬ 
put, an estimate was made of the costs of alternative fuel- 
electric capacity and energy delivered to the same 


$19,330,000 $20,170,000 

3.32 3.48 
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768 load centers as selected for the project. Such costs 
were made on a unit basis in terms of capacity and 

energy components. These unit costs when applied to the 
project dependable capacity and average year energy pro¬ 
duction delivered at the load centers will yield an annual 
amount which represents the cost of supplying the same 
capacity and average annual energy from fuel-electric 
plants. The weighted average fuel-electric unit costs de¬ 
rived were $26.68 per kilowatt of capacity and 3.98 mills 
per kilowatt-hour of energy both at load centers. If these 
costs are combined and expressed in terms of energy, the 
resulting cost per kilowatt-hour of delivered energy would 
be 6.94 mills. These weighted costs took into account the 
amount of power allotted to the various load centers, the 
cost of generating such power allotments in the most effi¬ 
cient fuel-electric plants in the load areas and the cdst of 
transmission and losses from such plants to load area 
centers. These unit costs take into account fixed charges, 
and operation, maintenance, administration, general and 
fuel costs as explained below. 

56. Fixed charges include average cost of money at 5 
percent, depreciation over 30 years, insurance at 0.3 per 
cent and state, local and federal taxes totalling 3.6 perj cent 
of which 2.6 per cent is for state and local taxes. 

57. Fixed and variable operating costs are based on an 
average use per year taking into consideration the 

769 power output characteristics of the project. In 
milking the study of production costs a complete 

analysis was made of such costs for over 100 modern coal 
burning generating plants. 

58. The operation and maintenance costs have been 
divided to show the portion of the total that is fixed, rela¬ 
tively, regardless of use of the station, and is that portion 
which is related directly to capacity. The remainder varies 
with the station use, usually in direct proportion tp the 
kilowatt-hour output. 

59. Administrative and general expense which includes 
salaries and expenses of general officers, general office em¬ 
ployees’ salaries, office supplies and expense, legal and 



regulatory expenses, welfare and pensions, office rents 
and other similar items of cost associated with production 
costs generally amounts to about 15 per cent of fixed 
operating and maintenance cost. 

60. The delivered price per ton of coal to central stations 
has increased steadily throughout the country since 1938. 
As a result of an investigation the average cost of fuel 
delivered was found to amount to approximately 35 cents 
per million Btu, or $9.45 per short ton for coal with a heat 
content of 13,500 Btu per pound. 

61. The transmission costs from the fuel-electric plant 
buses to load centers include step-up substations and short 
transmission lines assumed to operate at prevailing volt¬ 
ages. 

62. The estimated cost at the load centers of providing 
capacity from fuel-electric plants equal to the proj- 

770 ect delivered dependable capacity, and energy equal 
to the project average year delivered energy is: 


Item Annual Cost 

Capacity—643,000 Kw @ $26.68 . $17,156,000 

Energy—5,790,000,000 Kwh @ 3.98 mills_ 23,044,000 

Total . $40,200,000 


If these combined costs are expressed in terms of energy, 
the resulting cost per kilowatt-hour of delivered energy 
would be 6.94 mills. 

63. A comparison of the annual cost at the load centers 
of providing the same amount of capacity and energy from 
fuel-electric plants as from the project is given below: 

Annual Cost with Project 
Money at 

S% SVz% 

$40,200,000 $40,200,000 
19,330,000 20,170,000 

Difference in favor of Project.. $20,870,000 $20,030,000 

The cost of project power is about one-half the cost of fuel- 
electric power. 


From fuel-electric plants 
From Project. 
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Market for Project Power 

64. For purposes of this report the market regioh for 
St. Lawrence project output was taken to include Power 
Supply Areas 2, part of 3, and 4 which includes New York 
east of Rochester, Vermont, New Hampshire and Southern 

New England. Power Supply Area 2 includes the 

771 states of New Hampshire, Massachusetts, Conpecti- 
cut, Rhode Island and Vermont. The part of +Area 

3 included herein embraces the state of New York, exclud¬ 
ing New York City, Long Island, Staten Island and the 
part generally west of Rochester. Area 4 includes New 
York City and Long Island. The market area selected is 
considered to be a reasonable area for marketing project 
power. The New England area was included since all pre¬ 
vious proposals for marketing St. Lawrence power have 
included this region. Other areas, such as Western New 
York State, could have been included also. However, the 
area selected was found large enough to demonstrate that 
sufficient need exists for the project output. As indicated 
earlier in this report it is not intended to imply that! this 
selection of a market area precludes consideration of bther 
market areas. 

65. The total land area embraced by the market region 
is about 79,000 square miles and the 1940 population therein 
was about 19.8 million. There are 18 cities in the market 
region with population of over 100,000 inhabitants. Among 
these are New York, Rochester, Albany, Syracuse, Utica, 
Yonkers, Boston, Providence, New Haven and Springfreld. 
The market region is highly industrialized. Among the 
principal occupations are manufacturing, refining, agri¬ 
culture, fishing, transportation and general commerce. 

66. The region is well interconnected by electric trans¬ 
mission facilities which extend throughout the North- 

772 east. Present power supply sources consist of hydro¬ 
electric and fuel-electric generating facilities. Most 

of the region is now supplied with electric power by thirty 
large electric utility systems supplying 94 per cent of the 

i 

i 

! 

I 

l 



power requirements and with the remainder supplied by 
smaller electric utility systems. 

67. As of December 31, 1947 the utility systems in the 
market area had the following toteil installed generating 
capacities: 

Installed Capacity (Thousands of KW)—December SI, 191*7 


Type of Area S 

Capacity Area 2 (less SA) Area 1* Total 

Hydro. 646 677 — 1,323 

Fuel . 2,412 666 3,015 6,093 


Total. 3,058 1,343 3,015 7,416 


68. Not all of the installed capacity can be considered 
as dependable capacity. Dependable capacity is considered 
to be the total capacity, including reserves, usable at time 
of peak system load. For example, lack of water during 
drought periods will lower available hydroelectric produc¬ 
tion below installed capacity; or the condition and age of 
generating equipment, or other operating complications 
such as lack of boiler capacity, may prevent complete 
utilization of installed fuel-electric capacity. The estimated 
dependable capacity of the utility systems in the market 
area as of December 31, 1947 is given as follows: 


Dependable Generating Capacity (Thousands of KW )— 
December SI, 191*7 


Type of 

Capacity 

Area 2 

Area S 
(less SA) 

Area 1* 

Total 

Hydro 1 . 

552 

593 

— 

1,145 

Fuel. 

2,340 

690 

2,817 

5,847 

Total. 

2,892 

1,283 

2,817 

6,992 


1 As limited by water available during most adverse water year. 

773 69. In the reliable operation of utility systems it 

is necessary to set aside some capacity for use in 
case of emergency and for maintenance of generating units 
and appurtenant equipment. In normal times, that is to 
say, in periods when loads are not as high when compared 
to supply and growing as fast as they are today, utility 
systems hold in reserve from 10 per cent to 15 per cent 
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of their dependable generating capacity. The resulting 
figure after deducting these reserves from the dependable 
capacity is known as assured capacity. What is considered 
should be the assured capacity of the system in the Urea, 
after making necessary allowance for firm power contracts 
with electric systems outside the area and a reasonable 
allowance for reserves, is given below: 

i 

Assured Capacity (Thousands of KW) 


Area 3 

Year Area 2 (less SA) Area U Total 

1947 . 2,552 1,354 2,386 6,292 


70. However, in 1947 the loads in New York State jwere 
such that on one of the largest systems, it was necessary 
to have load curtailment during a period of low water, so 
that as a practical matter there were no reserves available 
on that particular system. This situation of very small, or 
non-existent, reserves prevailed generally throughout the 
region. As an indication of how fast loads are growing and 
also what the loads were in 1947, there is shown in the 
following table the electric energy requirements an<jl an¬ 
nual power demands in the area for selected years !from 
1938. 
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! 

i 

Power 

Supply 

Area 

| 

Electric Energy Requirements (Millions of KWH) 
19S8 1911 19U 1916 1917 

2. 

. . 6,177 

9,041 

10,717 

10,899 

11,905 

3*. 

.. 4,432 

6,247 

7,511 

7,024 

17,784 

4. 

.. 7,100 

8,253 

10,054 

10,124 

10,849 

i 7 

i 

Total ... 

.. 17,709 

23,541 

28,282 

28,047 

30,538 

Power 

Supply 

Area 

Annual Peak Demands (Thousands 
1938 1911 19U 1916 

i 

J 

of KW) 
1917 

2. 

. . 1,481 

1,987 

2,142 

2,437 

12,539 

3*. 

811 

1,123 

1,386 

1,302 

1,433 

4. 

.. 1,736 

1,877 

2,059 

2,280 

12,443 

1 

i 

Total ... 

.. 4,028 

4,987 

5,587 

6,019 

6,415 


* Excludes the 3A portion of Power Supply Area 3. 
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Estimated Future Power Requirements 

71. The load estimates presented herein for the market 
area are based on a study of the probable requirements of 
the various classes of electric energy consumers. In making 
such estimates no consideration was given to special loads 
nor to accelerated load growth which may take place be¬ 
cause of the construction of the relatively low cost St. 
Lawrence power project. The following tabulation shows 
for each of the power supply areas the actual energy re¬ 
quirements already served by the electric utilities for 
selected year, together with the estimated 1950, 1955 and 
1960 requirements: 


Annual Energy Requirements (Millions of KWH) 
Power Supply Area 


Year 

Actual 

2 

S (less SA) 

u 

Total 

1935 . 

... 5,644 

3,846 

5,897 

15,297 

1940 . 

... 7,606 

5,538 

7,980 

21,124 

1945 . 

... 10,529 

6,719 

9,600 

26,848 

1947 . 

... 11,905 

7,784 

10,849 

30,538 

1950 . 

... 14,300 

9,600 

12,700 

36,600 

1955 . 

... 17,700 

12,100 

14,900 

44,700 

1960 . 

775 

... 20,700 

13,800 

16,500 

51,000 


72. A comparison of the actual past and estimated future 
average annual growth of electric energy may be noted 
from the following tabulation: 

Average Annual Load Growth (Millions of KWH) 


Time Power Supply Area 

Interval 2 S (less SA) U Total 

Actual 

1935-1940 . 392 338 435 1,165 

1940-1945 . 585 236 324 1,145 

1945-1947 . 688 532 625 1,845 

Estimated 

1947-1950 . 798 605 617 2,020 

1945-1950 . 754 756 620 1,950 

1950-1955 . 680 500 440 1,620 

1955-1960 . 600 340 320 1,260 
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73. The animal peak loads in the market area for selected 
years, together with estimates for 1950, 1955 and I960 are 
given below: 


Year 

Actual 

i 

Annual Peak Demands (Thousands of KW) 

Power Supply Area 

2 3 (less 3A) U 

Total 

l 

1935 .... 

. 1,353 

737 

1,422 

3,512 

1940 .... 

. 1,759 

1,007 

1,824 

4,590 

1945 .... 

. 2,192 

1,216 

2,162 

5,570 

1947 .... 

. 2,539 

1,432 

2,443 

6,414 

Estimated 

1950 .... 

. 3,050 

1,740 

2,770 

17,560 

1955 .... 

. 3,720 

2,130 

3,200 

! 9,050 

1960 .... 

. 4,270 

2,430 

3,490 10,190 


776 74. As a first step in arriving at the available power 

market for project output, a study was made to 
determine what portion of the existing and presently 
scheduled new generating capacity would be available for 
serving estimated future power requirements. In making 
such an analysis, consideration was given to probable re¬ 
tirement of generating capacity, and to such gain in de¬ 
pendable hydroelectric capacity as would result from a 
more favorable position on the load curve, as a consequence 
of load growth. The following tabulation presents the esti¬ 
mated future dependable power supply as of the ye^tr in¬ 
dicated : 


Year 

1955 

1960 


Estimated Dependable Power Supply 1 (Thousands of KW) 

Power Supply Area 

2 S (less 8A) U Total 


3,720 2,050 3,130 8,900 

3,530 2,010 2,900 8,440 


1 Includes new hydroelectric and steam-electric capacity scheduled 
to be in service before or by 1952; also includes estimated intelr-area 
transfers. 
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75. The estimated assured capacity that can be relied 
upon in 1955 and 1960 to carry future load after allowance 
for full reserves to maintain service, is set forth below: 

Estimated Assured Power Supply (Thousands of KW) 


Power Supply Area 

Year 2 8 (less 8A) U Total 

1955 . 3,180 1,740 2,650 7,570 

1960 . 2,900 1,660 2,380 6,940 

777 76. Based on monthly load and load curve studies, 


the estimated additional power needs in 1955 and 
1960 in the area are shown in the following tabulation: 


Estimated Cumulative Additional Power Needs (Thousands of KW) 

Power Supply Area 


Year 

By 1955 

2 

8 (lessSA) 

u 

Total 

Requirement .... 

3,720 

2,130 

3,200 

9,050 

Supply. 

3,180 

1,740 

2,650 

7,570 

Additional Need 

540 

390 

550 

1,480 

By I960 

Requirement .... 

4,270 

2,430 

3,490 

10,190 

Supply. 

2,900 

1,660 

2,380 

6,940 

Additional Need 

1,370 

770 

1,110 

3,250 


Utilization of Project Power Output 

77. The foregoing data on additional power needs are 
cumulative. There is shown in the above table a total re¬ 
quirement of 9,050,000 kilowatts for 1955. The available 
power supply, after deduction for reserves, is estimated 
at 7,570,000 kilowatts. Thus, by 1955 there is indicated an 
additional need for 1,480,000 kilowatts of power. By 1960, 
the total power requirements is estimated to have increased 
to 10,190,000 kilowatts. The available power supply after 
deduction for reserves is estimated at 6,940,000 kilowatts. 
Thus the additional power needs by 1960 will have increased 
to 3,250,000 kilowatts. It may be observed from analysis of 
the foregoing figures that the 700,000 kilowatts of depend- 
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able capacity at the project on the United States 
777 side could be utilized as fast as units could be in¬ 
stalled in the project. 

78. In the spring months in the Northeast river flows are 
usually highest with corresponding large relative produc¬ 
tion of hydroelectric energy. A study of existing hydro¬ 
electric power supply in the market area in relation to 
energy to be made available by the project during such 
times, indicates that there will be sufficient place on the 
load to utilize the project energy effectively as soon as it 
can be made available. 

79. Members of the staff of the Bureau of Power in the 
Division of Licensed Projects, Division of Electric; Re¬ 
sources and Requirements, Division of Projects Cost;and 
the New York Regional Office assisted in the preparation 
of this report. 

E. Robert de Luccia 

Chief, Bureau of Power 

i 

(Note: The exhibits which were made a part of the 
Bureau of Power Report consisting of maps and drawings 
have not been reproduced in this Appendix. Such exhibits 
are the same as those furnished the Commission in the 
Petitioner’s application for license, copies of which ;will 
be made available to the Bench prior to argument.) 
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TABLE NO. 1 


Minimum Water Supply Year— 1934 


Mean Monthly Discharge 1,000 CFS 
From Lake Available to U. S. 

Ultimate 

Average 

Average 

Output 

Energy 

Month 

Ontario 

for Power 

Head Ft. 

1,000 KW 

1,000 KWH 

(1) 

(2) 

(S) 

(V 

(5) 

(6) 

Jan.. 

195 

95.0 

72.0 

509 

379,000 

Feb. 

192 

93.5 

72.0 

501 

337,000 

March ... 

191 

93.0 

78.0 

541 

403,000 

April .... 

190 

92.5 

85.8 

592 

426,000 

May. 

193 

94.0 

86.7 

607 

452,000 

June .... 

195 

95.0 

86.8 

614 

442,000 

July .... 

194 

94.5 

86.2 

606 

451,000 

Aug. .... 

193 

94.0 

85.6 

599 

446,000 

Sept. 

187 

91.0 

85.5 

579 

417,000 

Oct. 

183 

89.0 

86.0 

570 

424,000 

Nov. .... 

180 

87.5 

85.8 

559 

402,000 

Dec. 

185 

90.0 

82.6 

555 

413,000' 

Total ... 

• 

— 

— 

— 

4,992,000' 


Source of Data , 

I 

Column (2)—“Monthly Mean Outflows" as given in Table No. 8 “Final Report— 
1942—General Data” by Corps of Engineers. 

Column (3)—Column (2) less 5,000 CFS and divided by two. 

Column (4)—Plates 28-35 incl. Dwg. 2324, “Final Report—1942—Barnhart Island. 
Power House—Analysis of Design,” by Corps of Engineers. 

Efficiency: Turbine 92%, Generator 96.7%, Misc. Losses 1%, Overall 88%. 











191 


i 

i 

i 

* 780 Sheet 2 of 3 

' TABLE NO. 1 

k Average Water Supply Year —1893 


Mean Monthly Discharge 1,000 CFS 
From Lake Available to U. S. 
Month Ontario for Power 

Ultimate 
Average 
Head Ft, 

Average 
Output 
1,000 KW 

j 

i 

Energy 
i 1,000 KWH 

i (1) 

(*) 

(*) 

(V 

(5) 

(6) 

,, J an. .. 

208 

101.5 

73.2 

553 

411,000 

Feb. . 

210 

102.5 

72.9 

556 

374,000 

March 

208 

101.5 

79.0 

597 

| 444,000 

•> April. 

231 

113.0 

84.8 

715 

! 515,000 

k May . . 

261 

128.0 

83.5 

797 

I 593,000 

June . 

310 

152.5(146.5) 

*79.8 

872 

j 628,000 

* July . 

284 

139.5 

81.1 

842 

626,000 

Aug. . 

260 

127.5 

82.8 

786 

! 585,000 

Sept. . 

258 

126.5 

82.2 

774 

| 557,000 

* Oct. . . 

247 

121.0 

83.2 

749 

| 557,000 

■ Nov. . 

236 

115.5 

83.2 

717 

i 516,000 

L Dec. .. 

211 

103.0 

83.0 

638 

475,000 

Total . 

... — 

— 

— 

— 

1 6,281,000 

For “ 

Source of Data” 

see Minimum Year- 

-1934. 


i 

i 


•Turbine limitation. 

i 

! 

i 

! 

i 


j 



I 

i 

I 


! 

! 

i 
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781 Sheet 3 of 3 

TABLE NO. 1 


Maximum Water Supply Year— 1861 


Mean Monthly Discharge 1,000 CFS Ultimate 
From Lake Available to U. S. Average 

Average 

Output 

Energy 
1,000 KWH 

Month 

(1) 

Ontario 

(*) 

for Power Head Ft. 

(s) a) 

1,000 KW 
(5) 

(6) 

J an. 

213 

104.0 77.0 

596 

443,000 

Feb. 

226 

110.5 74.9 

616 

414,000 

March ... 

247 

121.0 77.0 

693 

516,000 

April .... 

286 

140.5 82.0 

857 

617,000 

May. 

289 

142.0 83.0 

877 

652,000 

June .... 

310 

152.5(149)* 82.0 

911 

656,000 

July .... 

310 

152.5(148.5)* 81.6 

904 

673,000 

Aug. .... 

310 

152.5(147.5)* 81.0 

891 

663,000 

Sept .... 

310 

152.5(146.5)* 79.6 

870 

626,000 

Oct. 

310 

152.5(145.5)* 78.8 

855 

636,000 

Nov. .... 

310 

152.5(145)* 78.2 

846 

609,000 

Dec. 

268 

131.5 79.1 

774 

576,000 

Total .... 

— 

— — 

— 

7,081,000 


For “Source of Data” see Minimum Year—1934. 
♦Turbine limitation. 
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C-13 
C-10 
C- 9 
C-14 
C- 5 
C-18 
C-17 
C-16 
C- 4 
C- 3 
C- 1 
C- 1 
C- 6 
B-I 
B-I 
B-II 


TABLE NO. 2 

Estimated Capital Cost of Proposed Barnhart 
Island Power Project 


Acquisition of Land. $ 11,043,000 

Clearing Reservoir. 772,000 

Railroad Relocation. 464,000 

Highway Relocation. 1,512,000 

Massena Canal Dikes. 2,850,000 

Transmission Line Relocation. 222,000 

Construction Transmission Facilities.. 315,p00 

Seaway Village. 6,008,000 

Dike-Waddington-C rail Island. 1,310,000 

Ice Cribs. 468,P00 

Channel Work—Canada Island . 9,636,000 

Channel Work—Galop Island. 24,519,000 

Long Sault Dam and Dikes. 35,486,000 

Barnhart Island—South Dike. 2,340,000 

Barnhart Island—Power Plant (50%) 55,065,000 

Barnhart Island—Machinery & 

Equipment . *74,249,000 


Total New York Power Authority 

Portion . 226,259,000 

Total Ontario Portion. 226,568,000 

i 

Grand Total. $452,827,000 

♦Includes approximately $4,000,000 in step-up transformer facil¬ 
ities. 

i 

I 


! 

I 

i 

| 

i 

i 

! 

i 

i 

! 

i 

! 

i 

i 

i 

i 

! 
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783 TABLE NO. 3 

Annual Cost of Power to be Produced by the 
New York Power Authority 7 s Portion of 
the Proposed Barnhart Island Power 
Project (940,000 Kilowatts) 

A. Investment 


1 . 

Power Project (N.Y.) .. 

, $226,259,000 

Annual Cost 





Based 

on Cost of 



Money at 



3 % 

3V 2 % 

1 . 

Fixed Charge Rates 
a. Interest. 

3.00% 

3.50% 


b. Amortization . 

0.89 

0.76 


c. Interim Replacements 

0.30 

0.30 


d. Insurance . 

e. Taxes 

0.12 

0.12 


State and local .... 

0.00 

0.00 


Federal . 

0.00 

0.00 


Total Fixed Charge 




Rates . 

4.31% 

4.68% 

2. 

Operating Expense Rates 
a. Power Plant 0 & M.. 

0.52% 

0.52% 


b. Control Dam 0 & M. 

c. Administrative & Gen- 

0.14 

0.14 


eral Expense. 

0.17 

0.17 


Total Operating Ex¬ 
pense Rates. 

Total Annual Cost 

0.83% 

0.83% 


Rates . 

5.14% 

5.51% 

3. 

Annual Cost. 

(Investment times total 

$11,630,000 

$12,470,000 


annual cost rates) 



Total Annual Cost in mills 




per Kwh based on average 
year energy production of 
6.3 billion Kwn at the 
project . 1.85 1.98 












1328 UNITED STATES OF AMERICA 

FEDERAL POWER COMMISSION 

I 

Before Commissioners: Nelson Lee Smith, Chairman; 
Thomas C. Buchanan, Claude L. Draper, Leland Old^ and 
Harrington Wimberly. 

March 7, 1949 

i 

IN THE MATTER OF 

POWER AUTHORITY OF THE STATE OF NEW YORK ! 

i 

Project No. 2000 ! 

Order Dismissing Petition to Reopen Proceeding for Taking 

Additional Evidence 

The National St. Lawrence Project Conference, a limited 
participant in the proceeding on the application of the 
Power Authority of the State of New York for Project 
No. 2000, filed a petition on December 15, 1948, to rebpen 
the record in this matter on the basis of a proposed amend¬ 
ment to the Authority’s enabling act. Pursuant td the 
Commission’s rules and regulations, the Authority filed an 
answer to the petition on December 27, 1948, in which it 
contends that the limited participant has no standiiig to 
petition for a reopening of the record in this proceeding. 
The Commission’s order of October 1, 1948, granting the 
petitioner the privilege of participation, limited the peti¬ 
tioner to the introduction of evidence relevant and! ma¬ 
terial to the issues at the hearing, filing briefs and oral 
argument. Petitioner did not avail itself of the privilege 
of presenting evidence at the hearing. 

We are aware that legislation to amend the statutory au¬ 
thorization under which the Authority proposes to operate 
has been recommended by the Governor of the State of 
New York and has been submitted to the New York $tate 
Legislature where it is under consideration. We are also 
aware that the President of the United States in his mes¬ 
sage to Congress on January 5,1949 (95 Cong. Ree. 66f and 
68) recommended approval of the agreement of March 19, 
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1941, between the United States and Canada with regard 
to the development of the International Rapids Section of 
the St. Lawrence River for both power and navigation pur¬ 
poses, and that legislation is being prepared for submission 
to the Congress to carry out the President’s recommenda¬ 
tion. 

We agree with the Authority that this limited partici¬ 
pant is not a party to this proceeding and has no standing 
to petition for a reopening of the record. In view of the 
proposed reconsideration of the 1941 agreement, we also 
conclude that the reasons stated by the limited participant 
are insufficient at this time for a reopening of the record 
on our own motion. 

The Commission finds: 

It would be inconsistent with the public interest to re¬ 
open the record at this time for the taking of further 
evidence, but action on the application for license 
should be held in abeyance pending reconsideration of 
the 1941 agreement by the Congress. 

1329 The Commission orders: 

The petition to reopen the record in this proceeding 
is hereby dismissed and further action on the pending 
application for license be held in abeyance pending 
reconsideration by the Congress of the United States 
of the Great Lakes-St. Lawrence agreement of March 
19,1941. 

By the Commission. 

Leon M. Fuquay, 

Secretary. 

Date of Issuance: March 8, 1949 
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1330 UNITED STATES OF AMERICA 

FEDERAL POWER COMMISSION 

Before Commissioners: Nelson Lee Smith, Chairman; 
Thomas C. Buchanan and Claude L. Draper. 

j 

November 1, 1949 

IN THE MATTER OF 

POWER AUTHORITY OF THE STATE OF NEW YORK 

Project No. 2000 

Order Resuming Consideration of Application 

| 

On March 7,1949, an order was adopted holding in abey¬ 
ance further consideration of the pending application of 
the Power Authority of the State of New York for a 
license under the Federal Power Act to develop the Inter¬ 
national Rapids Section of the St. Lawrence River, Proj. 
No. 2000. The President of the United States had recom¬ 
mended to Congress that it approve the agreement of 
March 19,1941 between the United States and Canada with 
regard to the development of the International Rapids Sec¬ 
tion of the St. Lawrence River for both power and naviga¬ 
tion purposes, although the legislation to which he referred 
in this connection was not introduced until June, S. J. Res. 
99. There was also then pending in the Legislature of the 
State of New York legislation to amend the statutory au¬ 
thority of the applicant. 

A hearing was held before an Examiner on the applica¬ 
tion for Proj. No. 2000, briefs were filed by interested par¬ 
ticipants, but no report has been submitted by the Exam¬ 
iner due to the order of March 7, 1949. No hearings |were 
held before any Congressional committee on the legislation 
before Congress referred to although certain amendments 
to the statutory authorization of the applicant were phssed 
by the State Legislature and approved by the Governor. 

Since the Commission should not unnecessarily delay 
action upon proper applications, and nothing further seems 

to be required in this instance, except to provide for sub- 

/ ! 

i 


i 

] 

i 

i 

I 
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mission of the Examiner’s report and recommendations, 
before the matter may be presented to the Commission, 
either with or without exceptions to the recommendations 
of the Examiner, it seems desirable to dispose of the pend¬ 
ing application for Proj. No. 2000 at this time, particu¬ 
larly as such action may be of assistance to Congress if 
it should decide to consider legislation concerning this 
matter. 

The Commission orders: 

The pending application for Proj. No. 2000 be placed 
on the active docket for such disposition as may be 
appropriate. 

By the Commission. 

J. H. Gutride, 

Acting Secretary 

Date of Issuance: November 3,1949 
933 BEFORE THE 

FEDERAL POWER COMMISSION 

Application for License 

1. The Power Authority of the State of New York, a 
public agency of the State of New York, having its office 
and principal place of business at 270 Broadway, New York 
7, New York, hereby makes application to the Federal 
Power Commission for a license to authorize the construc¬ 
tion and maintenance of certain project works described 
herein. 

2. Correspondence in regard to this application should be 
addressed to the following persons: 

Francis B. Wilby, Chairman 
Power Authority of the State of New York 
270 Broadway 
New York 7, New York 
and 

Charles M. Goetz, Special Counsel 
910 Shoreham Building 
Washington 5, D. C. 
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3. The applicant is a corporate municipal instrumental¬ 
ity, a political subdivision of the State of New York created 

pursuant to the terms of the Power Authority Act, 

934 Chapter 772, Laws of New York, 1931, reenacted 
with amendments as Title I, Article 5, Chapter 870, 

Laws of New York, 1939. A copy of the Power Authority 
Act, as amended, is attached hereto as Exhibit A and imade 
a part hereof. 

4. The applicant is an independent agency of the State 
created by law to develop the hydro-electric power resources 
of the St. Lawrence River. No control or ownership is 
exercised by the applicant in any other organization or 
over applicant by any other organization. 

5. The applicant, jointly with The Hydro-Electric Power 
Commission of Ontario, (a body corporate under afld by 
virtue of The Power Commission Act, a Statute 0f the 
Province of Ontario) proposes to construct certain Vorks 
in accordance with the project hereinafter described as the 
New York-Ontario Power Priority Plan for the develop¬ 
ment of the International Rapids Section of the St. Law¬ 
rence River. Under the plan the applicant will undertake 
to construct, pursuant to authority granted by the Federal 
Power Commission, those works provided for in the afore¬ 
said plan which lie within the State of New York, ojn the 
United States side of the international boundary lin^, and 
The Hydro-Electric Power Commission of Ontario will 
undertake to construct those works which lie within the 

Province of Ontario, on the Canadian side of the 

935 international boundary. The power produced at the 
proposed project by the natural flow of the river 

will be divided equally between the applicant and The 
Hydro-Electric Power Commission of Ontario. 

6. The project covered by this application is conceived 
to develop the International Rapids Section of the St. Law¬ 
rence River for the purpose of producing and transmitting 
hydro-electric energy to meet present and future require¬ 
ments of the region within economic transmission distance 
of the project. 


! 

I 

i 
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The main structures of the contemplated power develop¬ 
ment are the Long Sanlt Dam near Massena, New York, 
which will connect the American mainland with the head 
of Barnhart Island, and the Barnhart Island powerhouse 
extending from the foot of Barnhart Island to the Canadian 
shore. These structures, together with dikes on the Ca¬ 
nadian and American shores, will create the necessary pool 
and head for the development of power, and maintain 14- 
foot navigation through the existing Canadian canal sys¬ 
tem. 

The Barnhart Island powerhouse is the largest single 
feature of the proposed New York-Ontario Power Priority 
Project. It will comprise a structure 3,585 feet long and 80 
feet wide straddling the boundary between New York 
936 and Ontario. Thirty-six units having a combined 
installed capacity of 2,200,000 horse-power at 81 foot 
head will be installed in the powerhouse, one half of the 
units on the New York side and the other half on the On¬ 
tario side of the international boundary line. The average 
annual output is estimated at 12,600,000,000 kilowatt hours. 

The plan for development provides for: 

1. Channel enlargement: from the head of Galop Island 
to below Lotus Island designed to give an average velocity 
affording maximum head suitable for efficient and economic 
operation of power houses at the foot of Barnhart Island; 
between Lotus Island and Iroquois Point and from Point 
Rockway to below Ogden Island designed to give a maxi¬ 
mum mean velocity in any cross section not exceeding two 
and one-quarter feet per second with the flow, and at the 
stage, to be permitted on the First of January of any year, 
under regulation of outflow and levels of Lake Ontario, in 
accordance with Regulation Method Number 5, heretofore 
recommended by the Department of Transport, Dominion 
of Canada, and the Corps of Engineers, United States 
Army, with channel excavation generally as shown in Ex¬ 
hibit J—sheet 2, subject to revision based on the results 
of model tests of the river channels. 



2. Adequate control facilities as required for the regula¬ 
tion of the outflow and levels of Lake Ontario, substantially 
in accordance with Regulation Method Number 5. 
937 3. Power houses including headrace and tailrace 

excavation. 

4. Channel improvements below power houses. 

5. Railway and highway to power houses. 

6. Machinery and equipment in power houses. 

7. Dykes in New York. 

8. Dykes in Ontario. 

9. Long Sault dam, diversion cuts and attached dykes. 

10. New Cornwall canal including dykes, lock, and guard 
gate. 

11. Revisions at Lock No. 25. 

12. Norwood and St. Lawrence railroad relocation, i 


13. Canadian National Railways relocation. 

14. Clearing pool area in Ontario. 

15. Clearing pool area in New York. 

16. Rehabilitation of Morrisburg. 

17. Rehabilitation of Iroquois. 

18. Relocation of highways in New York. 

19. Relocation of King’s highway No. 2. 

20. Raising Lock Number 21 and dykes. 

21. Construction villages. 

22. Construction power facilities. 


23. Relocation of St. Lawrence River Power Coiqpany 


transmission lines. 


24. Acquisition of necessary lands in New York. 

25. Acquisition of necessary lands in Ontario. 

938 The character of the above works proposed to be 
constructed will conform generally with the recom¬ 
mendations contained in the Joint Report of January 3, 
1941 of the United States St. Lawrence Advisory Commit¬ 
tee and the Canadian Temporary Great Lakes-St. Law¬ 
rence Basin Committee. Detailed plans and specifications 
for the major part of the work to be performed in accord¬ 
ance with the recommendations contained in the aforesaid 







Joint Report have since been prepared by the Corps of En¬ 
gineers, United States Army, and incorporated in a report 
of 39 volumes dated April 30,1942. 

7. The portion of the project for which a license is ap¬ 
plied for herein will be located: 

(a) In the State of New York 

(b) In the County of St. Lawrence 

(c) On the St. Lawrence River, a navigable stream 
throughout its entire length, the navigable capacity of 
which is limited in the International Rapids Section, 
where the project wdll be located, and in certain other 
sections below the project, by the dimensions of exist¬ 
ing canals and locks having a controlling depth of 14 
feet, which by-pass a series of rapids in the river. 

(d) In the region of Ogdensburg, New York, and Mas- 
sena, New York. 

8. No lands of the United States will be affected by the 

project. 

939 9. A total installation of 2,200,000 horsepower in 

water turbines is proposed. One-half of this, or 
1,100,000 horsepower, will represent New York State’s por¬ 
tion, comprising 18 turbines of 61,000 horsepower each. 
These turbines will drive 18 electric generators rated at 
55,000 kva at 95 per cent powder factor. 

Under minimum head conditions, the firm or dependable 
capacity of the applicant’s units is estimated at approxi¬ 
mately 700,000 kilowatts. 

The firm energy output of applicant’s units in an average 
year, as previously indicated, is estimated at 5,000,000,000 
kilowatt-hours and it is further estimated that an addi¬ 
tional 1,300,000,000 kilowatt-hours of secondary energy will 
be generated. The characteristics of flow of the St. Law¬ 
rence River, however, are such that higher than minimum 
flow occurs fairly uniformly every year for a period of 
six to eight months. As a result, the secondary energy pro¬ 
duced by the project will be high grade in comparison with 
secondary energy normally generated by hydro develop¬ 
ments. 
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10. The proposed use or market for the energy to be pro¬ 
duced by applicant’s units is provided for in the Power 
Authority Act, copy of which is attached hereto as Exhibit 
A and made a part hereof. 

11. The applicant does not owm or operate any other 
power plants or facilities. 

940 12. The following exhibits are filed herewith and 
are made a part of this application: 

Exhibit A—Copy of Power Authority Act 

Exhibit B—Copy of Resolution of Trustees of Pdwer 
Authority authorizing and directing the filing of an appli¬ 
cation for license with the Federal Power Commission j 

Exhibit C—See Exhibit A 

Exhibit D—See Exhibit A 

Exhibit E—Copy of application of the Power Authority 
to the International Joint Commission under the Boundary 
Waters Treaty of January 11,1909 

Exhibit F—Details required in this exhibit will be Sup¬ 
plied 

Exhibit G—Details required in this exhibit will be sup¬ 
plied 

Exhibit H—Method of operating project works 

Exhibit I—Details required in this exhibit will be Sup¬ 
plied 

Exhibit J— 

Sheet 1—Map and Profile of the Great Lakes-St. Law¬ 
rence System 

Sheet 2—Detailed map of the International Rapids Sec¬ 
tion 

Sheet 3—Profiles of the International Rapids Section! 

Sheet 4—Drawing of Completed Project 

(Other supplemental and detailed data required by Ex¬ 
hibit J will be supplied) 

Exhibit K—Details required by this exhibit will be sup¬ 
plied. 

941 Exhibit L—Sheet 1—Barnhart Island Poorer 
House, General Plan and Sections. Sheet 2—Barn¬ 
hart Island Powder House, North and South Forebay Dikes. 


i 


i 
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Sheet 3—Long Sault Dam, General Plan and Elevations. 
Sheet 4—Long Sault Dam, Spillway Sections. Sheet 5— 
Long Sault Dam, South Bulkhead, Plan and Sections. 
Sheet 6—Long Sault Dams, Abutments and Wing Dams. 

(Other supplemental and detailed data required by 
Exhibit L will be supplied) 

Exhibit M—Details required in this exhibit will be sup¬ 
plied. 

Exhibit N—Cost estimate as of May 1947 prepared 
from data provided by Corps of Engineers, United States 
Army. Re-estimate based on current costs and revised 
quantities will be supplied. 

Exhibit 0—Details required in this exhibit will be sup¬ 
plied. 

IN WITNESS WHEREOF the applicant has caused 
its name to be hereunto signed by F. B. Wilby its Chair¬ 
man and its corporate seal to be hereto affixed by Ralph 
G. Sucher its Executive Secretary thereunto duly author¬ 
ized, this 16th day of July, 1948. 

Power Authority of the State of New York 

F. B. Wilby 


By 


Attest: 

Charles M. Goetz 


Chairman 


Washington 

District of Columbia ss 

F. B. Wilby being first duly sworn deposes and says: 
That he is the Chairman of the Board of Trustees of the 
POWER AUTHORITY OF THE STATE OF NEW 
YORK, the applicant for license; that he has read the 
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foregoing application and knows the contents thereof; that 
the same are true to the best of his knowledge and belief. 

F. B. Wilby I 


Subscribed and sworn to before me this 16th day of 
July, 1948. 


943 EXHIBIT A 

THE POWER AUTHORITY ACT 

* 

Originally Enacted As Chapter 772, Laws 
of New York, Approved April 27,1931 
Reenacted with Minor Amendments As Title 1, 
Article 5 of the Public Authorities Law, 

Laws of 1939, Chapter 870, 

Approved June 15, 1939 

THIS COPY OF THE POWER AUTHORITY ACT IS A 
PART OF THE APPLICATION FOR LICENSE MADE 
BY THE UNDERSIGNED THIS 16 DAY OF JULY, 194S 

I 

i 

Power Authority of the State of New York 

By. j... 

Chairman 

1 

944 PUBLIC AUTHORITIES LAW 

Laws of 1939 
Chapter 870 

ARTICLE 5—PUBLIC UTILITY AUTHORITIES i 
TITLE 1—POWER AUTHORITY OF THE 
STATE OF NEW YORK 

Sec. 

1000. Short title. 

1001. Declaration of policy. 

1002. Power Authority of the State of New York. 

1003. Trustees. 


i 

i 
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1004. Officers and employees; expenses. 

1005. Powers and duties of authority. 

1006. Power to compel attendance of witnesses. 

1007. Acquisition of property. 

1008. Consent of state. 

1009. Contracts negotiated by authority. 

1010. Report on ability to agree. 

1011. Limitation on issue of bonds. 

1012. Agreement of the state. 

1013. Exemption from taxation. 

1014. Repayment of state appropriations. 

1015. Public service law not applicable; inconsistent pro¬ 
visions in other acts superseded. 

1016. Title not affected if in part unconstitutional or 
ineffective. 

945 § 1000. SHORT TITLE 

This title may be cited as the “Power Authority Act.” 

§ 1001. DECLARATION OF POLICY 

That part of the Saint Lawrence river -within the bound¬ 
aries of the state of New York is herebv declared to be a 

•* 

natural resource of the state for the use and development 
of commerce and navigation in the interest of the people 
of this state and of the United States, and for the creation 
and development of hydro-electric power in the interest 
of the people of this state, and such natural resources, in¬ 
cluding the bed and waters of the river as instrumentalities 
of commerce and navigation, and the bed, waters, power 
and power sites in, upon or adjacent to or within the 
watershed of the said river, owned or controlled by the 
people of the state, or which may hereafter be recovered 
by or come within their ownership, possession and control, 
shall always remain inalienable to, and ownership, posses¬ 
sion and control thereof shall always be vested in, the peo¬ 
ple of the state. 

§ 1002. POWER AUTHORITY OF THE STATE OF NEW YORK 

For the purpose of effectuating the policy declared in 
section one thousand one of this chapter and of improving 
the Saint Lawrence river as an instrumentality of com- 


i 
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merce and navigation and developing the hydro-electric 
power resources thereof, there is hereby created a cor¬ 
porate municipal instrumentality of the state to be known 
as “Power Authority of the State of New York,” herein¬ 
after in this title referred to as “the authority,” which shall 
be a body corporate and politic, a political subdivision of 
the state, exercising governmental and public powers, per¬ 
petual in duration, capable of suing and being sued,land 
having a seal, and which shall have the powers and duties 
hereinafter enumerated, together with such others as may 
hereafter be conferred upon it by law. 

It shall report annually to the governor and the legis¬ 
lature upon its operations and transactions. 


§ 1003. TRUSTEES 

The authority shall consist of five trustees, who shall 
serve respectively for terms of one, two, three, four and 
five years, to be appointed by the governor, by and -\pith 
the advice and consent of the senate. Each trustee 
946 shall hold office until his successor has been ap¬ 
pointed and qualified. At the expiration of the term 
of each trustee and of each succeeding trustee the goverhor 
shall, by and with the advice and concern of the senate, ap¬ 
point a successor, who shall hold office for a term of five 
years, or until his successor has been appointed and 
qualified. In the event of a vacancy occurring in the office 
of a trustee by death, resignation or otherwise, the gov¬ 
ernor shall, by and with the advice and consent of the 
senate, appoint his successor, who shall hold office for the 
unexpired term. Three trustees shall constitute a quorum 
for the purpose of organizing the authority and conduct¬ 
ing the business thereof. 

The trustees shall receive no salary, but each trustee 
shall be paid his reasonable expenses in the performance 
of his duties hereunder, together with a per diem allow¬ 
ance of seventy-five dollars when traveling or rendering 
services as trustee, provided that the aggregate of siich 
per diem allowances to any one trustee in any one yOar 
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shall not exceed the sum of seven thousand five hundred 
dollars. 

§ 1004. OFFICERS AND EMPLOYEES; EXPENSES 

The trustees shall choose from among their own number a 
chairman and vice-chairman. They shall from time to time 
select such employees, including engineering, marketing 
and legal skill, as they may require for the performance 
of their duties and shall prescribe the duties and compen¬ 
sation of each officer and employee. They shall adopt by¬ 
laws and rules and regulations suitable to the purposes of 
this title. As long as and to the extent that the authority 
is dependent upon appropriations for the payment of its 
expenses, it shall incur no obligations for salary, office or 
other expenses prior to the making of appropriations ade¬ 
quate to meet the same. 

§ 1005. POWERS AND DUTIES OF AUTHORITY 

Forthwith upon the appointment and organization of 
the trustees and subject to the conditions and limitations 
in this title contained, the authority, in cooperation with 
the proper Canadian authorities and those of the United 
States as hereinafter directed, shall proceed with the im¬ 
provement and development of the international rapids 
section of the St. Lawrence river (which is defined as that 
part of the said river from Ogdensburg to the point where 
it leaves the territory of this state) for the aid and benefit 
of commerce and navigation and for the development of 
the hydro-electric power inherent therein, generally in ac¬ 
cordance with the report and plan submitted under date 
of January fifteenth, nineteen hundred thirty-one, by the 
majority of the Saint Lawrence power development com¬ 
mission, appointed under chapter two hundred seven 
947 of the laws of nineteen hundred thirty, and in ac¬ 
cordance with the provisions of this title. 

The authority is authorized and directed: 

1. To cooperate with the appropriate agencies and offi¬ 
cials of the United States government to the end that any 
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project undertaken under the authority of this title shall 
be consistent with and in aid of the plans of the United 
States for the improvement of commerce and navigation 
along the Saint Lawrence river, and shall be so planned 
and constructed as to be adaptable to the plans of I the 
United States therefor, so that the necessary channels, 
locks, canals, and other navigational facilities may be Con¬ 
structed and installed by the United States in, through, and 
as part of such project. 

2. To negotiate with the appropriate Canadian author¬ 
ities and agencies respecting the improvement and develop¬ 
ment of the international rapids section of the Saint Law¬ 
rence river for the aid and benefit of commerce and naviga¬ 
tion and the development of hydro-electric power there¬ 
from, and to plan and agree with them upon cooperative 
action to that end including any shifting of international 
boundary lines between Canada and the United States 
and upon the use, control and disposition of the facilities 
to be created and the hydro-electric power to be developed 
by the project. Such negotiations and agreements shall 
be conducted and concluded with due regard to the position 
of the United States in respect to international agreements, 
and any such agreements as may be reached with Canadian 
authorities or agencies may be submitted by the authority 
to congress for its approval, if it be advised that such 
approval is necessary or desirable. 

3. To apply to the appropriate agencies and officials 
of the United States government and/or of the Dominion 
of Canada or its provinces, including the international jpint 
commission, for such licenses, permits or approval of its 
plans or projects as it may deem necessary or advisable, 
provided that neither the authority nor any trustee, officer 
or agent thereof shall have any power to waive or sur¬ 
render for any purpose whatsoever any right of the state 
of New York, whether sovereign or proprietary in charac¬ 
ter, in and to the Saint Lawrence river, its waters, power, 
channel, bed or uses, or the right of the state to assert siich 
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rights at any future time, and provided further that if for 
any reason the authority shall fail to secure any such li¬ 
cense, permit or approval as it may deem necessary or 
advisable, or shall decide not to make application 
948 therefor, it is authorized to institute suit, or to apply 
to congress for legislation, or take such other ac¬ 
tion in the premises as it may deem necessary or advis¬ 
able, in the furtherance of the project and for the pro¬ 
tection of its rights and those of the state. 

4. To study the desirability and means of attracting 
industry to the state of New York, consistent with and in 
effectuation of the policy declared in sub-paragraph five 
immediately following. 

5. To develop, maintain, manage and operate that part 
of the project owned or controlled by it in such manner 
as to give effect to the policy hereby declared (and all 
plans and acts, and all contracts for the use, sale, trans¬ 
mission and distribution of the power generated by the 
project, shall be made in the light of, consistent with and 
subject to this policy), namely, that the project shall be 
in all respects for the aid, improvement and benefit of 
commerce and navigation in, through, along and past the 
Saint Lawrence river and the international rapids section 
thereof, and that in the development of hydro-electric 
power therefrom the project shall be considered primarily 
as for the benefit of the people of the state as a whole 
and particularly the domestic and rural consumers to 
whom the power can economically be made available, and 
accordingly that sale to and use by industry shall be a 
secondary purpose, to be utilized principally to secure a 
sufficiently high load factor and revenue returns to permit 
domestic and rural use at the lowest possible rates and in 
such manner as to encourage increased domestic and rural 
use of electricity. In furtherance of this policy and to 
secure a wider distribution of such power and use of the 
greatest value to the general public of the state, the author¬ 
ity shall in addition to other methods which it may find 
advantageous make provision so that municipalities and 
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other political subdivisions of the state now or hereafter 
authorized by law to engage in the distribution of elec¬ 
trical current may secure a reasonable share of the po^ver 
generated at the project, and shall sell the same or cause 
the same to be sold to such municipalities and political 
subdivisions at prices representing cost of generation, plus 
capital and operating charges, plus a fair cost of trans¬ 
mission, all as determined by the trustees, and subject 
to conditions which shall assure the resale of such power 
to domestic and rural consumers at the lowest possible 
price. To that end, the authority may provide in any con¬ 
tract or contracts which it may make for the sale, trans¬ 
mission and distribution of the power that the purchaser, 
transmitter or distributor shall construct, maintain and 
operate, on such terms as the authority may deem proper, 
such connecting lines as may be necessary for trajns- 
949 mission of the power from main transmission lilies 
to such municipalities or political subdivisions. 

6. To negotiate in the manner hereinafter provided a 
contract or contracts for the sale, transmission and dis¬ 
tribution of the power generated under the project, which 
by the terms thereof will provide: 

a. Payment of all operating and maintenance expenses 
of the project. 

b. Interest on and amortization and reserve charges 
sufficient within fifty years of the date of issuance to retire 
the bonds of the power authority issued for the project!. 

c. Continuous control and operation of the project by 
the authority. 

d. The effectuation of the policy declared in sub-para¬ 
graph five above. 

e. Full and complete disclosure to the authority of 
all factors of cost in the transmission and distribution 
of power, so that rates to consumers may be fixed initially 
in the contract and may be adjusted from time to time 
on the basis of true cost data, provided that in fixing such 
cost of transmission and distribution no account shall |be 
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given to any franchise value, going value or good-will based 
upon the existence of the contract and the availability of 
the power for sale by the transmitting or distributing com¬ 
pany or any company associated therewith. 

f. Periodic revisions of the service and rates to con¬ 
sumers on the basis of accurate cost data obtained by 
such accounting methods and systems as shall be approved 
by the trustees and in furtherance and effectuation of the 
policy declared in sub-paragraph five above. 

g. That the rates, services and practices of the purchas¬ 
ing, transmitting and/or distributing companies in respect 
to the power generated by this project shall be governed 
by the provisions and principles established in the contract, 
and not by regulations of the public service commission 
or by general principles of public service law regulating 
rates, services and practices. 

h. The rate structures agreed upon in such contract may 
provide different rates for different localities, classes of 

consumers, and amounts of current consumed, and 
950 for charges in the rates resulting from variation in 
operating costs and fixed charges. 

i. For the cancellation and termination of any such con¬ 
tract upon violation of the terms thereof by the purchas¬ 
ing, transmitting or distributing company or any sub¬ 
sidiary or associate thereof. 

j. For such security for performance as the authority 
may deem practicable and advisable, including provisions 
assuring the continuance of service by the purchasing, 
transmitting and/or distributing companies, and/or the 
use of their facilities for such service and/or the continu¬ 
ance of an outlet and adequate market for the power gen¬ 
erated under the project. 

k. Such other terms not inconsistent with the provisions 
and policy of this title as the authority may deem advisable. 

7. Upon the completion of the necessary contract or 
contracts as provided for in sub-paragraph six immedi¬ 
ately preceding, to proceed with the physical construction 
of the project authorized by this title, including the erec- 
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tion of the necessary dams, power houses and other facili¬ 
ties, instrumentalities and things necessary or convenient 
to the end, and including also the erection of transmission 
lines designed to conduct electricity to industrial and other 
users located at or near the site; and thereafter to ipain- 
tain and operate the project in accordance with the provi¬ 
sions and policy of this title. The authority shall follow 
the plan reported by the majority of the Saint Lawrence 
power development commission above mentioned, but it 
shall have power to make such changes in the engineering 
plans as shall be necessary for agreement with prqper 
Canadian and United States authorities, or as it may itself 
find desirable upon further study. The authority is speci¬ 
fically authorized to undertake the construction of the proj¬ 
ect in one or more steps as it may find economically de¬ 
sirable or advantageous, and as it may agree with the 
appropriate Canadian and United States authorities. When¬ 
ever in this title reference is made to the “project,” it 
shall be understood to refer to such part of the entire proj¬ 
ect as may from time to time be in existence or immedi¬ 
ately projected. 

8. To exercise all the powers necessary or convenient 
to carry out and effectuate the purposes and provisions 
of this title; and as incidental thereto to own, lease, bujild, 
operate, maintain and dispose of real and personal property 
of every kind and character, to acquire real prop- 
951 erty and any or every interest therein for its lawiful 
purposes by purchase, or by condemnation as herein¬ 
after provided, to borrow money and secure the same j by 
bonds or liens upon revenue from any property or cpn- 
tracts held or to be held by it, to sell water or electric 
power, and generally to do any and every thing necessary or 
convenient to carry out the purposes of this title, provided 
that the authority shall have no power at any time I to 
pledge the credit of the state nor shall any of its obli¬ 
gations or securities be deemed to be obligations of the 
state nor shall the authority have the power to lease lor 
sell any dam, or power house at the site. 
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9. Notwithstanding any limitations hereinbefore ex¬ 
pressed, the authority is authorized and directed forthwith 
or from time to time as it shall deem advisable and with¬ 
in the limitations of the appropriations made available for 
it to initiate and prosecute all inquiries, investigations, 
surveys and studies which it may deem necessary or desir¬ 
able as preliminary to the effectuation of the other powers 
and duties conferred upon it by this title. 

$ 1006. POWER TO COMPEL ATTENDANCE OF WITNESSES 

For the purpose of exercising its powers and perform¬ 
ing its duties hereunder and of securing such information 
as it may deem necessary hereunder, the authority shall 
have the power to compel the attendance of witnesses and 
the production of documents in the manner provided for 
in the civil practice act for the subpoenaing of witnesses 
and production of documents before a referee or special 
master, and if a person subpoenaed to attend before it 
shall fail to obey the command of such subpoena without 
reasonable cause, or refuse to be sworn or examined, or 
to answer a pertinent question or produce a pertinent book 
or paper, the authority may apply to the supreme court or 
any judge thereof for an order requiring such person to 
show’ cause why he should not comply with the subpoena 
or direction of the authority. The court, or a justice before 
wrhom such order shall be returnable, shall examine such 
person, determine w’hether or not the testimony or evidence 
is relevant or pertinent, and if it be so determined, shall 
order such person to comply accordingly forthwith, and 
in the event of refusal may commit the offender to jail, 
there to remain until he submits to the order of the court 
or such justice, or is discharged according to law. The 
power hereby conferred upon the authority may be ex¬ 
ercised by any one or more of the trustees if he or they 
are authorized so to act on behalf of the authority by re¬ 
solution or by law. 
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952 § 1007. AQUISITION OF PROPERTY 

If, for any of the purposes hereunder, including 
temporary construction purposes and the making of addi¬ 
tions or improvements, the authority shall find it necessary 
or convenient for it to acquire any real property as herein 
defined, whether for immediate or future use, then the 
authority may find and determine that such property is 
required for a public use, and upon such due determination, 
such property shall be and shall be deemed to be required 
for such public use until otherwise determined by the 
authority and with the exceptions hereinafter specifically 
noted such determination of fact shall not be affected by 
the fact that such property has heretofore been taken tor, 
or is then devoted to, a public use; but the public usd in 
the hands or under the control of the authority shall be 
deemed superior to the public use in the hands of any other 
person, association or corporation. If the authority is 
unable to agree for the acquirement of any such property, 
or if the owner thereof shall be incapable of disposing of 
the same, or if, after diligent search and inquiry, the name 
and residence of any such owner cannot be ascertained, 
or if any such property has been acquired or attempted 
to be acquired and title or other rights therein have been 
found to be invalid or defective, the authority may acquire 
such property by condemnation under and pursuant to 
the provisions of this title. 

1. When any real property within this state is sought 
to be acquired by condemnation, the authority shall cause 
a survey and map to be made thereof, and shall cause siich 
survey and map to be filed in its office. There shall be 
annexed to such survey and map a certificate executed by 
the chief engineer of the authority, or by such other officer 
or employee as may be designated by the trustees, stating 
that the property or interest therein described in such sur¬ 
vey and map are necessary for its purposes. 

2. Upon filing such survey and map the authority shall 
petition a special term of the supreme court held in the 
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judicial district in which the property is located, or the 
county court of any county where such property is located, 
for the condemnation of such property or interest there¬ 
in, as have not been otherwise acquired. Such petition 
shall be generally in the form prescribed by section four 
of the condemnation law, so far as consistent herewith. 
Such petition, together with a notice of pendency of the 
proceeding, shall be filed in the office of the county clerk 
of such county and shall be indexed and recorded as pro¬ 
vided by law. A copy of such petition together with 
953 a notice of the presentation thereof to such 
special term of the supreme court or to the county 
court shall be served upon the owners as provided in sec¬ 
tions five and six of the condemnation law. The authority 
may cause a duplicate original affidavit of the service 
thereof to be recorded in the books used for recording 
deeds in the office of the county clerk of the county where¬ 
in the property described in such notice is situated, and 
the recording of such affidavit shall be prima facie evidence 
of due service thereof. 

3. At any time after the recording of the petition and 
notice as above provided the authority may enter upon 
and use and occupy all the parcels of real estate described 
in the proceedings for the condemnation thereof, provided 
that it shall first deposit with the court a sum equal to 
the assessed valuation of such real property, or in the 
event that the assessed valuation thereof cannot readily 
be ascertained, such sum as in its judgment shall be suffi¬ 
cient as compensation for the real property acquired. The 
sum so deposited shall be applied as provided in section 
twenty-four of the condemnation law. Upon the recording 
of the petition and notice and the making of the deposit, the 
owner or person in possession of such real property shall 
deliver possession thereof to the authority upon demand, 
and in case possession is not delivered when demanded, or 
demand is not convenient because of absence of the owner 
or inability to locate or determine the owner, the author¬ 
ity may apply to the court without notice for an order 
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requiring the sheriff to put it into possession of such real 
property. Such an order must be executed as if it weife an 
execution for the delivery of the possession of the property. 

4. The proceedings thereafter shall be in the manner 
prescribed by the condemnation law so far as consistent 
herewith. 

i 

5. The commissioners appointed to ascertain and deter¬ 
mine the compensation which ought justly to be made to 
the owners of property or interests therein appraised by 
them as provided in section thirteen of the condemnation 
law shall make their report of the value thereof to the 
supreme court within one hundred days from the date of 
their qualification. 

6. The persons or corporations whose property ^all 
have been taken by condemnation and who shall have 
agreed upon the compensation to be paid therefor in settle¬ 
ment of the proceeding, or to whom an award of compensa¬ 
tion shall have been made by the court, shall be entitled 
to payment of the agreed or awarded compensation within 

three calendar months after the date of the agree- 
954 ment upon the amount of the compensation or of 
the entry of the order confirming the report of ithe 
commissioners of appraisal, together with interest uj?on 
the amount of such compensation from the time of the 
entry and appropriation thereof by the authority, to the 
date of payment of such compensation; but such interest 
shall cease upon the service by the authority, upon the 
person or corporation entitled thereto, of a fifteen days’ 
notice that the authority is ready and willing to pay the 
amount of such compensation upon the presentation j of 
proper proofs and vouchers. Such notice shall be served 
personally or by registered mail and publication thereof at 
least once a week for three successive weeks in a daily 
newspaper, having a general circulation in the county where 
such property or any part thereof is located. 

7. The authority may, at its option, acquire such real 
property within the state of New York, under the general 
condemnation law. 
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8. The authority and its duly authorized agents and 
employees may enter upon any real property for the pur¬ 
pose of making the surveys or maps mentioned in this 
section, or for such other surveys or examinations of real 
property as may be necessary or convenient for the pur¬ 
poses of this title. 

9. The term “real property” as used in this title is de¬ 
fined to include lands, structures, franchises and interests 
in land, including lands under water and riparian rights, 
and any and all other things and rights usually included 
within the said term, and includes also any and all inter¬ 
ests in such property less than full title, such as easements, 
rights or way, uses, leases, licenses and all other incor¬ 
poreal hereditaments and every estate, interest or right, 
legal or equitable, including terms for years and liens 
thereon by vray of judgments, mortgages or otherwise, and 
also all claims for damages for such real estate. 

§ 1008. CONSENT OF STATE 

The state of New York hereby consents to the occupa¬ 
tion and use by the authority of any and all property of 
the state of whatever kind or character within the inter¬ 
national rapids section of the Saint Lawrence river, and 
hereby vests the authority -with and delegates to it the 
right to exercise any and every right and power of the 
state in connection therewith, whether proprietary or sov¬ 
ereign in chartcer, which the state itself might exercise, 
provided that such consent and delegation of power 
955 shall not permit the impairment or limit or prevent 
the future improvement of the navigability of the 
international rapids section of such river consistent with 
the maintenance of this project, but on the contrary the 
project shall be such as will improve and benefit commerce 
and navigation therein and provided further that the 
authority shall have no power to limit, waive or surrender 
any right or interest of the state of New York in such river 
or the use thereof. 
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§ 1009. CONTRACTS NEGOTIATED BY AUTHORITY 

Contracts negotiated by the authority as provided in 
sub-paragraph six of section one thousand five of this 
chapter shall be entered into and executed as follows j 

1. After agreement upon the terms of any such contracts 
shall have been reached by the authority and its co-party 
or co-parties, the authority shall hold a public hearing or 
hearings upon the terms thereof. At least thirty days’ 
notice of such hearing shall be given by publication once in 
each week during such period in each of six newspajpers 
within the state to be selected by the authority. Copies 
of proposed contracts shall be available for public inspec¬ 
tion during such period of thirty days at the office or 
offices of the authority and at such other places throughout 
the state as it may designate. 

2. Following such public hearing, the authority shall re¬ 
consider the terms of the proposed contract or contracts 
and shall negotiate such changes and modifications ip the 
contract or contracts as it then deems necessary or advis¬ 
able. 

3. When such contract or contracts are finally agreed 
upon in terms satisfactory to the authority and its; co¬ 
party or co-parties, and which the authority believe^ to 
be in the public interest, the authority shall thereupon re¬ 
port the proposed contract or contracts, together with its 
recommendations and the record of the public hearings 
thereon to the governor of the state who shall within sixty 
days thereafter, indicate his approval or disapproval there¬ 
of and give his reasons therefor. 

4. If the governor shall approve such contract, then 
the same shall be executed by the chairman and secretary 
of the authority and it shall thereupon come into full force 
and effect and be binding upon the authority and all other 
parties thereto in accordance with its terms. 
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956 § 1010. REPORT ON ABILITY TO AGREE 

In the event that the authority shall be unable to 
agree upon the terms of a contract or contracts in accord¬ 
ance with the provisions of sub-paragraph six of section 
one thousand five, it shall report to the governor and legis¬ 
lature the circumstances and the reasons for such inability 
to agree. It shall also report a plan or plans for the dis¬ 
posal of the power through some other method or methods, 
which in its judgment will effectuate the policy and pur¬ 
poses of this title, including the building of transmission 
lines, steam plants and/or distributing systems by it, if 
it finds the same practicable, together with estimates of 
the cost of such additional facilities, and the revenues to be 
derived therefrom. In the event of such inability to agree 
upon the terms of a contract or contracts as herein pro¬ 
vided, or upon the governor's disapproval of the proposed 
contracts, none of the powers herein granted by section one 
thousand five, sub-paragraph seven, to own, build, operate 
and maintain dams, power houses and other instrumentali¬ 
ties and things incidental to or connected with the develop¬ 
ment and sale of hydro-electric power shall be exercised un¬ 
til the legislature and the governor shall have approved the 
plan or plans reported by the power authority. 

§ 1011. LIMITATION ON ISSUE OF BONDS 

No bonds or other obligations of the authority shall be 
issued until firm contracts for the sale of power shall have 
been made by it sufficient to insure payment of all op¬ 
erating and maintenance expenses of the project, and in¬ 
terest on, and amortization and reserve charges sufficient 
to retire, the bonds of the authority issued for the project 
in not more than fifty years from the date of issue thereof. 

§ 1012. AGREEMENT OF THE STATE 

The state of New York does hereby pledge to and agree 
with those subscribing to the obligations to be issued by 
the authority for the construction of such project, and with 
those parties who may enter into contracts with the au- 
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thority pursuant to the provisions in sub-paragraph six 
of section one thousand five above, that the state will not 
limit or alter the rights hereby vested in the authority 
until such obligations together with the interest thereon 
are fully met and discharged and/or such contracts are 
fully performed on the part of the authority, provided that 
nothing herein contained shall preclude such limitation or 
alteration if and when adequate provision shall be 
957 made by law for the protection of those advancing 
money on such obligations of the authority or those 
entering into such contracts with the authority. The au¬ 
thority as agent for the state is authorized to include this 
pledge and undertaking for the state in such obligations 
or contracts. 

j 

§ 1013. EXEMPTION FROM TAXATION 

It is hereby found and declared that the project author¬ 
ized by this title is for the aid and improvement of com¬ 
merce and navigation, and that such aid and improvement 
of commerce and navigation and the development, sale and 
distribution of hydro-electric power is in all respects for the 
benefit of the people of the state of New York, for the im¬ 
provement of their health and welfare and material prbs- 
perity, and is a public purpose, and the authority shall j be 
regarded as performing a governmental function in under¬ 
taking the project and in carrying out the provisions of this 
title, and shall be required to pay no taxes or assessments 
upon any of the property acquired by it for this project or 
upon its activities in the operation and maintenance thereof. 
The securities and other obligations issued by the authority, 
their transfer and the income therefrom shall, at all times, 
be free from taxation within this state. It is furthermore 
declared that the object and purpose of this title is that 
the project shall be in all respects self-supporting. 

i 

§ 1014. REPAYMENT OF STATE APPROPRIATIONS 

All appropriations made by the state to the authority 
shall be treated as advances by the state to the authority, 
and shall be repaid to it without interest either out of the 
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proceeds of securities, or other obligations issued by the 
authority for the construction of the project pursuant to 
the provisions of this title, or out of excess revenues from 
such project. 

§ 1015. PUBLIC SERVICE LAW NOT APPLICABLE; INCONSISTENT 
PROVISIONS IN OTHER ACTS SUPERSEDED 

The rates, services and practices relating to the genera¬ 
tion, transmission, distribution and sale of power to be 
generated from the project authorized by this title shall 
not be subject to the provisions of the public service law 
nor to regulation by, nor the jurisdiction of the department 
of public service, but shall be regulated and determined 
under the provisions of the contracts entered into by the 
authority as provided in sub-paragraph six of section one 
thousand five of this chapter. The provisions of the 
958 public service law and of the conservation law and 
every other law relating to the department of public 
service or the public service commission or to the conserva¬ 
tion department or commission or to the functions, powers 
or duties assigned to the division of water power and con¬ 
trol by chapter six hundred and nineteen, of the laws of 
nineteen hundred twenty-six, shall so far as is necessary 
to make this title effective in accordance with its terms and 
purposes be deemed to be superseded, and wherever any 
provision of law shall be found in conflict with the pro¬ 
visions of this title or inconsistent with the purposes there¬ 
of, it shall be deemed to be superseded, modified or repealed 
as the case may require. 

§ 1016. TITLE NOT AFFECTED IF IN PART UNCONSTITUTIONAL 
OR INEFFECTIVE 

If any term or provision of this title shall be declared 
unconstitutional or ineffective in whole or in part by a 
court of competent jurisdiction, then to the extent that it is 
not unconstitutional or ineffective such term or provision 
shall be enforced and effectuated, nor shall such determina¬ 
tion be deemed to invalidate the remaining terms or pro¬ 
visions hereof. 
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959 EXHIBIT B 

RESOLUTION AUTHORIZING FILING OF 
APPLICATION FOR A LICENSE WITH 
THE FEDERAL POWER COMMISSION 
AT A SPECIAL MEETING OF THE 
POWER AUTHORITY OF THE STATE OF 
NEW YORK AT ITS OFFICES, 270 
BROADWAY, NEW YORK, N. Y., JULY 9, 

1948 

I 

RESOLVED, that the Power Authority of the State of 
New York hereby authorizes and directs the tiling of its 
application with the Federal Power Commission for a 
license on that part of the project for development of the 
International Rapids Section of the St. Lawrence River 
located within the State of New York, described in the ap¬ 
plication of the Power Authority of the State of New 
York under the Boundary Waters Treaty of 1909 to the 
International Joint Commission. 

Upon motion duly seconded, a quorum being present, 
the resolution was adopted. 


THIS COPY OF RESOLUTION AUTHORIZING T)HE 
FILING OF AN APPLICATION FOR LICENSE IS A 
PART OF THE APPLICATION FOR LICENSE MADE 
BY THE UNDERSIGNED THIS 16th DAY OF JULY, 
1948. 

POWER AUTHORITY OF THE 
STATE OF NEW YORK 


By 


Chairman 
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960 EXHIBIT E 

APPLICATION 
of the 

POWER AUTHORITY OF THE 
STATE OF NEW YORK 

to the 

INTERNATIONAL JOINT COMMISSION 


For an Order of Approval of Joint Construction of Cer¬ 
tain Works, to be Located in the State of New York and 
the Province of Ontario, by the Power Authority of the 
State of New York and the Hydro-Electric Power 
Commission of Ontario 

under the 

NEW YORK-ONTARIO POWER PRIORITY PLAN 
FOR DEVELOPMENT 

of the 

INTERNATIONAL RAPIDS SECTION 

of the 

ST. LAWRENCE RIVER 

THIS APPLICATION TO THE INTERNATIONAL 
JOINT COMMISSION IS A PART OF THE APPLI¬ 
CATION FOR LICENSE MADE BY THE UNDER¬ 
SIGNED THIS 16th DAY OF JULY, 1948. 

POWER AUTHORITY OF THE 
STATE OF NEW YORK 
By. 


Chairman 
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961 EXHIBITS ACCOMPANYING THE 

APPLICATION 

Exhibit 1. Map and Profile of the Great Lakes-St. Law¬ 
rence System 

Exhibit 2. Detailed Map of the International Rapids 
Section—Dual Purpose Plan 

Exhibit 3. Profiles of the International Rapids Section 
under the Dual Purpose Plan 

Exhibit 4. Drawing of Works as They Will Appear C6m- 
pleted under the Dual Purpose Plan 

Exhibit 5. Detailed Map of the International Rapids Sec¬ 
tion—Power Priority Plan 

Exhibit 6. Profiles of the International Rapids Section 
under the Power Priority Plan 

j 

Exhibit 7. Barnhart Island Power House, General Plan 
and Sections 

! 

Exhibit 8. Barnhart Island Power House, North ^nd 
South Forebay Dykes 

Exhibit 9. Long Sault Dam, General Plan and Elevations 

Exhibit 10. Long Sault Dam, Spillway Sections 

Exhibit 11. Long Sault Dam, South Bulkhead, Plan and 
Sections 

i 

Exhibit 12. Long Sault Dam, Abutments and Wing Dams 

Exhibit 13. Drawing of Works as They Will Appear 
Completed under the Power Priority Plan 

(Note: The Exhibits enumerated above, consisting of 
maps and drawings, are not printed as a part of this 
record. However, copies of such exhibits are contained in 
Petitioners application for license, complete copies of 
which will be furnished the Court prior to argument.) j 

i 


i 


i 
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962 

APPLICATION OF THE POWER AUTHORITY OF THE 
STATE OF NEW YORK TO THE INTERNATIONAL 
JOINT COMMISSION FOR AN ORDER OF APPROVAL 
OF JOINT CONSTRUCTION OF CERTAIN WORKS, TO 
BE LOCATED IN THE STATE OF NEW YORK AND 
THE PROVINCE OF ONTARIO, BY THE POWER AU¬ 
THORITY OF THE STATE OF NEW YORK AND THE 
HYDRO-ELECTRIC POWER COMMISSION OF ONTARIO 
UNDER THE NEW YORK-ONTARIO POWER PRIORITY 
PLAN FOR DEVELOPMENT OF THE INTERNATIONAL 
RAPIDS SECTIONS OF THE ST. LAWRENCE RIVER 

New York, July 1,1948 
To: 

The INTERNATIONAL JOINT COMMISSION, 
Washington, D. C., United States of America, 
and Ottawa, Ontario, Dominion of Canada 

1. The Power Authority of the State of New York sub¬ 
mits this application under the Boundary Waters Treaty of 
January 11, 1909, and pursuant to the Power Authority 
Act of the State of New York, and requests approval of 
the construction of certain works in accordance with the 
project hereinafter described as the New York-Ontario 
Power Priority Plan for Development of the International 
Rapids Section of the St. Lawrence River. 

2. This application is filed in contemplation of the filing 
of a similar application by The Hydro-Electric Power Com¬ 
mission of Ontario. It is requested that both applications 
be considered as in the nature of a joint application for ap¬ 
proval of the construction of works to be jointly under¬ 
taken by the Power Authority of the State of New York 
and The Hydro-Electric Power Commission of Ontario. 

3. The International Rapids Section of the St. Lawrence 
River is located within the State of New York and the 

Province of Ontario. Throughout its length of ap- 

963 proximately 46 miles from Ogdensburg, New York, 
downstream to Massena, New York, it is traversed 

by the international boundary which follows generally the 
thread of the stream and forms a part of the boundary 
line between the State and the Province. The St. Lawrence 
River has an observed average mean monthly outflow of 
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237,000 cubic feet per second, with an aggregate fall; of 
92 feet, through the International Rapids Section. The 
total drainage area at Massena, New York, is approximate¬ 
ly 303,000 square miles, including 95,000 square miles! of 
water surface. The river is potentially capable of develop¬ 
ment at a site at the foot of Barnhart Island near Massena, 
New York, and Cornwall, Ontario, to provide 2,200,(j)00 
horsepower of hydro-electric generating capacity with ; an 
average annual output of 12,600,000,000 kilowatt-hours j of 
energy. The St. Lawrence River is navigable throughout its 
entire length but navigation through the International Rap¬ 
ids Section, the Soulanges Section, and the Lachine Sec¬ 
tion, which sections lie between Ogdensburg, New Yqrk, 
and Montreal, Quebec, a distance of 116 miles, is limited 
by the dimensions of existing canals and locks with a con¬ 
trolling depth of 14 feet, by-passing a series of rapids! in 
the St. Lawrence River. (A map of the Great Lakes^St. 
Lawrence System and a profile of the system, comprising 
Exhibit 1, are attached and made a part of this applica¬ 
tion.) 

4. The Power Authority of the State of New York ife a 
corporate municipal instrumentality of the State, created 
by an Act of the Legislature, Chapter 772, Laws of New 
York, 1931, re-enacted with amendments as Title 1, Article 
5, Chapter 870, Laws of New York, 1939. It is a body 
corporate and politic, a political subdivision of the State, 
exercising governmental and public powers, and is 
964 duly authorized by the terms of the Power Author¬ 
ity Act to apply to the International Joint Comihis- 
sion for the approval of the construction of works in the 
boundary waters of the International Rapids Section apd, 
upon such approval, to undertake the construction and pp- 
eration of the works. ( Copies of the Power Authority ipill 
be made available.) 

The Hydro-Electric Power Commission of Ontario is a 
body corporate under and by virtue of The Power Commis¬ 
sion Act, Revised Statutes of Ontario Chapter 62 and 


l 
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amendments, and the members thereof are appointed by 
the Lieutenant-Governor in Council of Ontario. It is duly 
authorized by the Lieutenant-Governor in Council by order 
made pursuant to The Power Commission Act to under¬ 
take the construction and operation of the works. 

5. The Power Authority of the State of New York, 
since its creation in 1931, and The Hydro-Electric Power 
Commission of Ontario, since its creation in 1906, have 
participated in numerous surveys and reports and have 
made substantial expenditures in perfecting plans for the 
development of the International Rapids Section of the St. 
Lawrence River. These plans for development of the po¬ 
tential hydro-electric power of the International Rapids 
Section, one-half to be produced at the power plant of the 
Power Authority of the State of New York within the State 
of New York, and one-half to be produced at the power 
plant of The Hydro-Electric Power Commission of Ontario 
within the Province of Ontario, have long been recognized 
and approved in recommendations and agreements sub¬ 
mitted by the appropriate public agencies of the Govern¬ 
ments of the United States and Canada in connection with 
the draft treaty of July 18, 1932, and the draft agreement 

of March 19, 1941, for the comprehensive develop- 
965 ment of the Great Lakes-St. Lawrence System, nota¬ 
bly in the Joint Recommendations of the Corps of 
Engineers, United States Army, and the Power Authority 
of the State of New York, dated February 7, 1933 and 
February 15, 1946, and in the Dominion-Provincial Agree¬ 
ments of July 11, 1932 and March 19, 1941. 

6. Development of the International Rapids Section of 
the St. Lawrence River has heretofore been recommended 
by the International Joint Commission, in its report dated 
January 16, 1922, and by public agencies and technical 
boards of the Governments of the United States and Can¬ 
ada, as an important stage in a progressive program for 
development of the entire Great Lakes-St. Lawrence Sys¬ 
tem. The United States St. Lawrence Advisory Committee 
(consisting of representatives of the Department of State, 
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the Corps of Engineers, United States Army, the Federal 
Power Commission, and the Power Authority of the State 
of New York), and the Canadian Temporary Great Lalfies- 
St. Lawrence Basin Committee (consisting of representa¬ 
tives of the Department of External Affairs, the Depart¬ 
ment of Transport, The Hydro-Electric Power Commission 
of Ontario, and the Quebec Streams Commission), recom¬ 
mended the development of the International Rapids Sec¬ 
tion in their Joint Report dated January 3,1941 at Ottawa, 
Canada. ( Copy of the Joint Report will he made available.) 

7. Detailed plans and specifications for the major part of 
the work to he performed in the International Rapids Sec¬ 
tion of the St. Lawrence River in accordance with the rec¬ 
ommendations contained in the Joint Report of the United 
States St. Lawrence Advisory Committee and the Canadian 

Temporary Great Lakes-St. Lawrence Basin Co^n- 
966 mittee, dated January 3, 1941, have since been pre¬ 
pared by the Corps of Engineers, United States 
Army, with the cooperation of other public agencies of the 
United States and Canada represented on the committees. 
(Copy of a detailed map of the International Rapids Sec¬ 
tion, Exhibit 2, showing the location of existing works dfid 
proposed works in the report dated January 3, 1941, re¬ 
ferred to in Paragraph 6 hereof; copy of a detailed wa{er 
profile map of the International Rapids Section, Exhibit 3, 
showing water profiles in connection with such works; aiid 
copy of a drawing, Exhibit 4, showing such works as they 
will appear completed, are attached and made a part of 
this application.) 

8. This application requests approval of the construc¬ 
tion of works, jointly by the Power Authority of the State 
of New York and The Hydro-Electric Power Commission 
of Ontario, being the New York-Ontario Power Priority 
Plan for Development of the International Rapids Section 
of the St. Lawrence River, as follows: 

1. Channel enlargement: from the head of Galop Island 
to below Lotus Island designed to give an average velocity 
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affording the maximum economic head for the efficient op¬ 
eration of power houses at the foot of Barnhart Island; 
between Lotus Island and Iroquois Point and from Point 
Bockway to below Ogden Island designed to give a maxi¬ 
mum mean velocity in any cross section not exceeding two 
and one-quarter feet per second with the flow, and at the 
stage, to be permitted on the First of January of any year, 
under regulation of out-flow and levels of Lake Ontario, in 
accordance with Regulation Method Number 5, heretofore 
recommended by the Department of Transport, Dominion 
of Canada, and the Corps of Engineers, United States 
Army, with channel excavation generally as shown in Ex¬ 
hibit 5, subject to revision based on the results of model 
tests of the river channels. 

2. Adequate control facilities as required for the regula¬ 
tion of the out-flow and levels of Lake Ontario, substantial¬ 
ly in accordance with Regulation Method Number 5. 
967 3. Power houses including headrace and tailrace 

excavation. 

4. Channel improvements below power houses. 

5. Railways and highways to powder houses. 

6. Machinery and equipment in power houses. 

7. Dykes in New York. 

8. Dykes in Ontario. 

9. Long Sault dam, diversion cuts and attached dykes. 

10. New Cornwall canal including dykes, lock and guard 
gate. 

11. Revisions at Lock Number 25. 

12. Norwood and St. Lawrence railroad relocation. 

13. Canadian National Railways relocation. 

14. Clearing pool area in Ontario. 

15. Clearing pool area in New York. 

16. Rehabilitation of Morrisburg. 

17. Rehabilitation of Iroquois. 

18. Relocation of highways in New York. 

19. Relocation of Kings highway Number 2. 

20. Raising Lock Number 21 and dykes. 
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21. Construction villages. 

22. Construction power facilities. 

23. Relocation of St. Lawrence River Power Company 
transmission lines. 

24. Acquisition of necessary lands in New York. 

25. Acquisition of necessary lands in Ontario. 

(Copy of a detailed map of the International Rapids Sec¬ 
tion, Exhibit 5, showing the location of existing works and 
the works proposed above under the Power Priority 
968 Plan; copy of a detailed water profile map of the 
International Rapids Section, Exhibit 6, shoeing 
water profiles in connection with such works; copies of plans 
and sections of the Barnhart Island Power House, the Lang 
Sault Dam, and appurtenant dykes, Exhibits 7-12, inclusive; 
and copy of a drawing, Exhibit 13, showing the principal 
works under the Power Priority plan as they will appear 
completed, are attached hereto and made a part of this ap¬ 
plication.) 

9. In the construction of the project described above, it 
is proposed as an essential part thereof that all main fea¬ 
tures, including the Long Sault Dam and Barnhart Island 
Power House, shall be so planned and built as to be adapt¬ 
able to the further improvement of the International Rapids 
Section of the St. Lawrence River for navigation purposes 
as recommended in the Joint Report of January 3, 1}M1 
of the United States St. Lawrence Advisory Committee 
and the Canadian Temporary Great Lakes-St. Lawrehce 
Basin Committee and shall include the construction of the 
necessary works to permit the continuance during and after 
completion of the project of 14-foot navigation on the Ca¬ 
nadian side from the pool above the Long Sault Dam| to 
connect with the existing Cornwall Canal; and shall be imall 
respects adaptable to the aid, improvement and benefit! of 
commerce and navigation. 
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10. It is requested that the International Joint Commis¬ 
sion in its order shall approve, consistent with Article III 
and Article VIII of the Boundary Waters Treaty, the joint 
construction by the Power Authority of the State of New 
York and The Hydro-Electric Power Commission of On¬ 
tario of the works defined in Paragraph 8 above, and fur¬ 
ther shall approve the use by each applicant at the pro¬ 
posed power house at the foot of Barnhart Island in the 

International Rapids Section, for the development 
969 of hydro-electric power, of one half of the natural 
flow of the St. Lawrence River, less that required 
for domestic purposes and navigation, and also the use for 
power development by each applicant, respectively, of all 
water there available which is added by it to the natural 
flow of the St. Lawrence River. 

11. This application is submitted with the understand¬ 
ing on the part of the Power Authority of the State of New 
York that it will not be relieved of the necessity of com¬ 
pliance with the provisions of the Federal Power Act, with 
the provisions of all other statutes enacted by the Congress 
of the United States, and with the laws of the State of New 
York, applicable to the development of the International 
Rapids Section of the St. Lawrence River, by the approval 
of this application by the International Joint Commission. 

12. Material and data indicating the urgent public need 
for hydro-electric power potentially available in the Inter¬ 
national Rapids Section of the St. Lawrence River will be 
filed by the Power Authority of the State of New York in 
support of this application in the course of the proceedings 
before the International Joint Commission. 

In view of the serious shortages of electric power which 
have developed in the Ontario-New York area in the vi¬ 
cinity of the project covered by this application, the Power 
Authority of the State of New York requests that pro¬ 
ceedings be expedited, consistent with the rules of pro¬ 
cedure of the International Joint Commission, to the end 
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that construction of the project may be undertaken 
670 at the earliest possible date. 

Respectfully submitted, 

Power Authority of the 
State of New York 
Francis B. Wilby 
Chairman 


Fred J. Freestone 
Vice Chairman 

George Stephens Reed 
Trustee 


Gerald V. Cruise 
Trustee 

Jacob Grumet 
Trustee 

Ralph Gunn Sucher 

Executive Secretary and Counsel 


i 
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971 EXHIBIT H 

| 

Under the present proposal the plant is designed 
to be operated on a run of river basis. No pondage is 
contemplated. The regimen of the river will be controlled 
in accordance with the rule curves of Method Number 5, 
as developed by the Central Engineering Branch, Depart¬ 
ment of Transport, Dominion of Canada. (See Plates Nos. 
13 and 14 of the “General Data” volume, 1942 Report on 
St. Lawrence River Project prepared by the Corps of Engi¬ 
neers, United States Army. Copies of Plates 13 and 14, and 
other supplemental and detailed data required by Exhibit 
H will be supplied.) 

THIS STATEMENT AS TO METHOD OF OPERATION 
IS A PART OF THE APPLICATION FOR LICENSE 
MADE BY THE UNDERSIGNED THIS 16th DAY OF 
JULY, 1948. 

POWER AUTHORITY OF T]EE 
STATE OF NEW YORK 

By. 

Chairman 
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1115 BEFORE THE 

FEDERAL POWER COMMISSION 

SUPPLEMENT TO 

APPLICATION FOR LICENSE 

EXHIBIT F 

The Power Authority is authorized by law, Chapter 870, 
Law's of New York, 1939, to acquire real property and any 
or every interest therein for its lawful purposes by pur¬ 
chase, or by condemnation, and to occupy and to enter 
upon any and all property of the State of whatever kind 
and character in the International Rapids Section of the St. 
Lawrence River. See sub-section 8, Section 1005, and Sec¬ 
tions 1007 and 1008 of Chapter 870, appearing in Exhibit 
A. 

Preliminary investigations for acquisition of lands and 
easements required for the project have been made in those 
areas situated in the State of New York. Sufficient data 
has been secured concerning those properties which will be 
acquired during the first year or two of construction to 
permit negotiations for the purchase of the properties or, 
if necessary, to initiate condemnation proceedings im¬ 
mediately upon authorization of the proposed project. 

Preliminary searching of titles for all lands in the State 
of New York is approximately 92 per cent complete; sur¬ 
veys 60 per cent complete; preparation of plat maps and 
legal descriptions 40 per cent complete; and appraisals 
7 per cent complete. 

A summary of the status of land acquisition is contained 
in paragraph 15g of the Main Report of the 1942 Final Re¬ 
port of the St. Lawrence River Project of the Massena 
District Engineer, Corps of Engineers, United States Army. 
Details of land acquisition are given in Part Four, pages 
191-210 of Appendix A2, General Data, of the same report. 
Maps showing the status of Preliminary Searching, Prop¬ 
erty Surveys, Individual Plat Maps, and Appraisals are 
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submitted as Exhibit F, sheets 1 to 4, pursuant to 

1116 provision of Section 4.42 of the Federal Power |Com- 
mission’s Rules of Practice and Regulations, j 

The Foregoing Exhibit F is Submitted This 22n^ Day 
of September, 1948, as Supplementary to and as a Part of 
the Application for License Made by the Undersigned 
on the 16th Day of July, 1948. 

Power Authority of the State of New York 

By F. B. Wiley, Chairman 

1117 EXHIBIT G 

i 

The applicant is authorized by Chapter 870, Laws 
of New York, 1939 (Exhibit A), to borrow money ahd to 
secure the same by bonds or liens upon revenue from any 
property or contracts held by it. Methods of financing con¬ 
struction of the project set forth in Chapter 870, Exhibit 
A, will be supplemented by further data to be presented 
at the hearing. 

The Foregoing Exhibit G is Submitted This 22nd 1 Day 
of September, 1948, as Supplementary to and as a Part of 
the Application for License Made by the UndersIgned 
on the 16th Day of July, 1948. 

Power Authority of the State of New York 

By F. B. Wilby, Chairman 

1118 EXHIBIT H (SUPPLEMENT) 

| 

The discharge characteristics of the St. Lawjrence 
River have been studied for many years by governmental 
and private agencies in both the United States and Canada 
and by international boards. The latest study of the dis¬ 
charge characteristics of the river, incorporating the re¬ 
sults of all previous studies, was made by the Canadian 
Department of Transport. The results of this study;were 
presented in a report entitled Document No. 2, Lak4 On¬ 
tario Levels, Outflows, Supplies and Regulation, Geberal 
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Engineering Branch, Department of Transport, Ottawa, 
September 1940. 

The Corps of Engineers, United States Army, has ac¬ 
cepted the results of the above study and adopted Regula- 
tion Method No. 5 of this report in its design computations. 
The complete report is reproduced as Part Two, Exhibit I, 
pages 91-152 of Appendix A-2, General Data of the 1942 
report on the St. Lawrence River Project. 

The Regulation of Lake Ontario Rule Curve, Method No. 
5 (Plate No. 13) and Diagram Showing Corrections to be 
Applied to Regulation Rule Curve (Plate No. 14), are 
appended as sheets 1 and 2 of this exhibit. See the com¬ 
plete report noted above for Tables and Diagrams Show¬ 
ing Results of Regulation of Lake Ontario, Method No. 5, 
for the years 1861 and 1940. 

Method No. 5 was designed to meet the following require¬ 
ments : 

(a) To keep the fluctuations of the levels of Lake Ontario 
within the levels that 'would have resulted in the past, as¬ 
suming a continuous diversion of 3,200 c.f.s. at Chicago 
and present outlet conditions. 

(b) To maintain, without impairment, the low water 
levels of Montreal Harbour. 

(c) To maintain low flows during the winter period, De¬ 
cember 15 to March 31, in order that the difficulties of 
winter power operation may not be aggravated. 

(d) To maintain flows during the first half of April 
no greater than would naturally occur, in order to avoid 
the danger of aggravating the spring rise during the break¬ 
up of the ice below Montreal. 

1119 (e) To avoid any material increase in the amount 

and duration of the high discharges during May, in 
order not to aggravate high water levels in Lake St. Louis 
during the Ottawa floods. 

(f) To keep the fluctuation in monthly mean discharges 
within the limits as existed in nature. 


(g) To hold back the natural excess outflow during the 
early summer months, in order to raise the ordinary leyels 
of Lake Ontario. 

(h) To secure the maximum dependable flow throughout 
the year for power operation. 

i 

The following extracts were made from Appendix A-2, 
General Data, of the 1942 report on the St. Lawrence River 
Project and are based on Method No. 5: 

MONTHLY MEAN DISCHARGES 

i 

I 

(cubic feet per second) 

Natural Under Regulation 


Item 

Actual 

With 

Continuous 
Diversion of 
8,200 c.f.s. 
at Chicago 

Diversion of 8,200 
c.f.s. at Chiccigo; 
5,000 c.f.s*from 
Ogoki and Long 
Lac Watersheds 

Maximum. 

314,000 

311,000 

310,000 


Minimum . 

144,000 

148,000 

180,000: 


Mean. 

237,000 

237,000 

242,000 


MONTHLY MEAN LAKE ONTARIO LEVELS 



(Oswego, New York) 

i 


Item 

Natural 

With 

Continuous 
Diversion of 

8 £00 c.f,s. 
Actual at Chicago 

i 

Under Regulation 
Diversion of 8,200 
c.f.s. at Chicdgo; 
5,000 c.f.s.*from 
Ogolci and Long 
Lac Watersheds 

Maximum. 

249,02 

249,66 

249,10 


Minimum . 

Minimum during 

242,68 

242.93 

243.77 


navigation 
season . 

242.68 

242.93 

244.03 j 



•Addition to river flow. 
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1120 HEADWATER LEVELS AT BARNHART 
ISLAND POWER HOUSE UNDER 
DIFFERENT LAKE LEVELS 

Lake Flow Elevation at 

Ontario 1,000 Power House, 

Method No. 5 Condition Elevation e.f.s. Alternate Plan 

(Ice Cover—Winter) 

1. Minimum Lake Level 

(minimnm flow) _ 243.77 185 235.5 

2. Minimnm Headwater 

(at power house) ... 244.07 192 235.3 

(Open River—Summer) 

3. Minimum Lake Level 

(minimum flow) _ 244.03 180 241.1 

4. Minimum Headwater 

(at power house) ... 245.89 200 242.8 

5. Minimum Lake Level 

(at maximum flow) .. 246.78 310 238.6 

6. Maximum Lake Level 

(at maximum flow) .. 249.10 310 242.5 

Note: This table is based upon the Alternate Plan of the Corps of 
Engineers United States Army. Elevations at the power house under 
the New York-Ontario Power Priority Plan will be substantially the 
same. 

The Foregoing Exhibit H (Supplement) is Submitted 
This 22nd Day of September, 1948, as Supplementary to 
and as a Part of the Application for License Made by 
the Undersigned of the 16th Day of July, 1948. 

Power Authority of the State of New York 

By F. B. Wilby, Chairman 
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EXHIBIT I 


The design data upon which the estimate of poyfer 
available and the installed horsepower capacity was based 
is as follows: 

i 

Hydrology (Design Data) 

i 

i 

Normal head . 83.5 

Range of heads. 71.3 to 87.3 

Mean flow. 242,000 

Mnimimum monthly mean flow .... 180,000 

Maximum monthly mean flow. 310,000 

Maximum headwater—idle plant .. 249 

Maximum operating headwater .... 245 

Minimum tailwater . 154 

I 

I 

Notes This table is based upon plans proposed by the Corps of Engi¬ 
neers, United States Army. Hydrology for the New York-Ontario Power 
Priority Plan will be substantially the same. 

For complete data summarized above see pages 91-152 
of Appendix A-2, General Data, and pages 3-4 of Appendix 
III—24 (3) Barnhart Island Power House, Analysis iof 
Design, of the 1942 report on the St. Lawrence River Proj¬ 
ect by the Corps of Engineers, United States Army. 

The ultimate capacity of the proposed project (in New 
York) is 1,100,000 horsepower, consisting of 18 turbines 
rated at 61,100 horsepower at 81 foot head. These turbines 
will drive 18 generators rated at 55,000 kva, 60 cycle, 95 ]der 
cent power factor, giving a total installed capacity of 940,- 
000 kw. The applicant has no other constructed plants and 
no connections with other power systems. 

The spillway crest of Long Sault Dam has been esta¬ 
blished at elevation 221 so that the spillway will pass the 
maximum January flow (220,000 c.f.s.) at minimum pcjol 
elevation (elevation 231). The spillway rating curve pf 
Long Sault Dam is appended as Sheet 1 of this Ex¬ 
hibit. 

1122 The following additional drawings are appended 
as a part of this exhibit: 
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Sheet 2—Discharge Duration Curves (Actual and reg¬ 
ulated). 

Sheet 3—Power and Head Duration Curves. 

Sheet 4—Envelopes of Maximum and Minimum Power 
and Maximum and Minimum Head. 

Sheet 5—Tentative Backwater Profiles. 

Sheet 6—Tailwater, Power House. 

The Foregoing Exhibit I is Submitted This 22nd Day 
of September, 1948, as Supplementary to and as a Part of 
the Application for License Made by the Undersigned 
on the 16th Day of July, 1948. 

Power Authority of the State of New York 

By F. B. Wilby, Chairman 

1123 EXHIBIT M 

Detailed descriptions and specifications of me¬ 
chanical, electrical and transmission equipment and their 
appurtenances of the major features of the project are 
given in the following appendices to the 1942 report on the 
St. Lawrence River Project by the Corps of Engineers, 
United States Army: 

Appendix 111-22(1) Long Sault Dam—Plans. 

Appendix 111-22(2) Long Sault Dam—Specifications. 

Appendix 111-22(3) Long Sault Dam—Analysis of De¬ 
sign and Estimate of Cost. 

Appendix 111-24(1) Barnhart Island Power House— 
Plans. 

Appendix 111-24(2) Barnhart Island Power House— 
Specifications. 

Appendix 111-24(3) Barnhart Island Power House— 
Analysis of Design and Estimate of Cost. 

Long Sault Dam will have 40 spillway openings each 50 
feet wide, with vertical lift, roller type crest gates 25 feet 
in height, 22 of the gates being operated by two traveling 
gantry cranes and 18 of the gates being operated by indi¬ 
vidual hoists. 
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Barnhart Island Power House will be divided at j the 
center by the international boundary line. Starting from 
the boundary line and proceeding shoreward, each half con¬ 
sists of one ice sluice at midstream, one house unit' 18 
main units and two ice sluices at the abutment end. 

The intakes to the turbines consist of three passages 
for each, and will be equipped with trash racks, stop logs, 
and head gates. The trash racks will be placed in sloping 
slots at the upper end of the intake passages and wil| be 
designed for easy cleaning, quick and simple removal, or 
replacement by means of an upstream gantry crane. Ad¬ 
jacent to the trash racks will be located the slots for the 
stop logs. Immediately downstream from the stop logs 
will be the intake service gates. They will be wheeled gates, 
of structural steel in three sections, to be bolted to- 
1124 gether at the site. The scroll cases for the 18 main 
turbines will be unlined reinforced concrete. The 
scroll case for the house turbine will be steel plate. 

The turbines for the 18 main units are of the vertical 
shaft Francis type, having a capacity at best gate of j not 
less than 61,100 horsepower at an effective head of 81 ijeet, 
and a capacity of 67,100 horsepower at full gate. At heads 
greater than 85 feet, the turbine gate opening will be limited 
so that the maximum output will not exceed 72,200 horse¬ 
power. The turbine for the house unit will have a capacity 
at full gate of not less than 9,000 horsepower at an effective 
head of 81 feet. At heads greater than 81 feet, the turbine 
gate opening will be limited so that the maximum output 
will not exceed this rated capacity. The rated speeds will 
be 69.2 revolutions per minute for the 67,100 horsepower 
turbines and 150 revolutions per minute for the 9,000 horse¬ 
power turbine. The draft tubes will be of the simple elbow 
type, provided with stop log slots for unwatering. Tliese 
stop logs will be handled by an overhead traveling crane 
located in a gallery above the tailrace. 

In each of the two power houses, there will be 18 gen¬ 
erators rated at 55,000 kva, 3-phase, 13,800 volt, 69.2 rev¬ 
olutions per minute, 95 per cent power factor. Each unit 
will be equipped with a direct connected main exciter and 

i 

! 

i 
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pilot exciter, thrust and guide bearings, air coolers, voltage 
regulators, rheostats and field breaker panel. All of the 
units will be 60-cycle. The house service unit in each power 
house will be a generator rated at 7,500 kva, 60-cycle, 3- 
phase, 13,800 volt, 150 revolutions per minute, 85 per cent 
power factor. It will be of vertical shaft, umbrella or over¬ 
hung type equipped with direct connected exciter, thrust 
and guide bearings, air coolers, field rheostat and field 
breaker panel. 

The main generator rooms of the power house will each 
be equipped with two 300-ton cranes of the overhead travel¬ 
ing bridge type with double trolley hoists having a main 
and auxiliary hook each. 

The main step-up transformers will be located on the 
downstream side of the power houses at the generator floor 
level. They will be arranged in banks of three transformers 
for each two main units. A service and transformer 
1125 track will extend the full length of the power house 
along the downstream side of the transformers. 
This service track will have a connection to the railroad 
systems on the Ontario shore, and will be linked to the 
railroad systems on the New York shore by a connection 
on Barnhart Island and across Long Sault Dam. 

The extra space provided in the ice chute bays and in 
the end bays of the power house is ample to permit the 
disassembly of two complete units in each power house. 
Space is also available in these areas for machine shop, 
erection, welding and grinding of runners, storage of spare 
runners and for maintenance work on the transformers. 
Space for offices, control room, and other facilities is avail¬ 
able in the end bays. Visitors galleries and elevators are 
provided throughout the prower houses. 

The Foregoing Exhibit M is Submitted This 22nd Day 
of September, 1948 as Supplementary to and as a Part of 
the Application for License Made by the Undersigned 
on the 16th Day of July, 1948. 

Power Authority of the State of New York 

By F. B. Wilby, Chairman 
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1126 EXHIBIT 0 

The applicant proposes to begin construction with¬ 
in one year after the granting of the license by the Federal 
Power Commission and to complete construction within a 
period of six or seven years. A detailed accelerated ob¬ 
struction program covering the main features of the proj¬ 
ect, subject to modifications by the applicant to increase 
the construction period from four to approximately feix 
years, appears in Appendix 111-0(3), Miscellaneous Fea¬ 
tures, Final Report 1942, St. Lawrence River Project, 
Corps of Engineers, United States Army. 

i 

The Foregoing Exhibit 0 is Submitted This 22nd Day 
of September, 1948 as Supplementary to and as a Part of 
the Application for License Made by the Undersigned 
on the 16th Day of July, 1948. 

i 

Power Authority of the State of New York 
By F. B. Wilby, Chairman 

1127 CERTIFICATE OF SERVICE 

I hereby certify that I have today served copies bf 
the within supplement upon the following named parties 
to the foregoing proceeding by depositing the same in the 
U. S. mail: 

Mr. James W. Haley 
Attorney for 

National Coal Association 
804 Southern Building 
Washington 5, D. C. 


/$/ Charles M. Goetz 
Charles M. Goetz, Counsel 
Power Authority of the 
State of N. Y. 

910 Shoreham Building j 
Washington 5, D. C. 


Messfs. LeBoeuf & Lamb 
15 Broad Street 
New York 5, N. Y. 

Mr. Tom J. McGrath 
United Mine Workers of 
America 

324 Shoreham Building 
Washington 5, D. C. 

Dated at New York, N. Y., 
this 22nd day of Septem¬ 
ber, 1948. 
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1128 Exhibit N (Revised) 

Cost Estimates for the New York-Ontario Power Priority 
Plan for Development of the International Rapids M 

Section of the St. Lawrence River * 


(Thousands of Dollars) 


Power Priority Plan 
July, 1948 Prices 
Feature Subtotals Totals 


Works Primarily for Power 

I Structures, Headrace and Tailrace Excavation- 

Barnhart Island South Forebay Dike- 

Channel Improvement below Power House- 

Structures (Structural Items of Feature 24) — 
Railway and Highway to Ontario Power House 

II Machinery and Equipment- 

In Ontario Power House- 

In New York Power House- 

Works Common to Navigation and Power 

1. Channel Excavation- 

Vicinity of Galop Island- 

Sparrow Hawk Point, Toussaints Island_ 

Point Three Points to Canada Island_ 

Vicinity of Cornwall Island_ 

2. Ice Cribs and Boom at Head of Galop Island_ 

3. Ice Cribs and Boom at Iroquois Point_ 

4. Miscellaneous Dikes in Ontario- 

5. Miscellaneous Dikes in New York- 

Dikes Between Waddington and Croil Island_ 

Richards Landing Dike- 

Massena Canal Dike with Intake for Water 

Long Sault Dike No. 1 _ 

Long Sault Dike No. 2_ 

Dike connecting No. 1 and No. 2_ 

6. Long Sault Dam, Diversion Cuts, and Attached 

Dikes - 

7. New Cornwall Canal_ 

Canal Dike, North Powerhouse Embankment, 

Drainage Ditch_ 

Cornwall Canal Relocation_ 

Lock and Guard Gate_ 

8. Work at Lock 25_ 

9. Railroad Relocation_ 

Norwood and St. Lawrence Railroad_ 

Canadian National Railway_ 

10. Clearing Pool_ 

In Ontario_ 

In New York_ 

11. Rehabilitation of Morrisburg_ 

12. Rehabilitation of Iroquois_ 

13. Acquisition of Lands_ 

In New York_ 

In Ontario_ 

14. Highway Relocation_ 

New York Highways, Massena to Waddington_ 

Kings Highway No. 2_ 

15. Raising Lock 21 and Dikes_ 

16. Construction Villages_ 

17. Power Distribution Facilities for Construction_ 

18. Relocation of St. Lawrence River Power Com¬ 

pany Transmission Lines_ 

GRAND TOTAL _ 


$ 119,2441 


23 

$ 2,361 


32 

4,746 


24 

111,110 


29 

1,027 


24 

74,909 

74,909 

149,81? 

58,7# 

1 

24,404 

3 

10,096 


9 

12,629 


34 

11,598 

k 

2 

92' 

471 

25 


31' 

8,495 

I 

14 

2,684 

15 

2,684 

1 

15 

1,591 


16 

701 


17 

2,130 

65 


22 


33,671 

20,10< 

26 

6,710 

* 

27 

782 


28 

12,614 



vr JL,VO*] 

6,64(1 

13 468 1 


30 

6,178 

j 

39 

89? 


119 

779 

- 

11 


9,02' 

6 


6,071 

35,92' 

10 & 37 

10,748 

38 

25,176 

5,34' 

12 

1,526 

31 

3,818 


22 

22' 

21 


5,841 

21 


31? 

36 


22' 


$463,37 J 
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POWER AUTHORITY ACT 
WITH AMENDMENT. 


Issued 1951 

Originally Enacted as Chapter 772, Laws of 
New York, 1931, Approved April 27, 1931 
Reenacted with Minor Amendments as Title I, 
Article 5 of the Public Authorities Law, 
Chapter 870, Laws of New York, 1939, 
Approved June 15, 1939 
Amended by Chapter 612, Laws of 
New York, 1949, 

Approved April 16, 1949 

Amended by Chapter 328, Laws of New York, 1950 
Approved March 31, 1950 
Amended by Chapter 146, Laws of New York, 1951 
Approved March 20, 1951 

3 POWER AUTHORITY ACT 

As Amended by Chapter 146, Laws of New York, 1951, j 
Amending the Public Authorities Law 


Article 5—Public Utility Authorities 
Title 1—Power Authority of the State 
of New York 

Sec. 

1000. Short title. 

1001. Declaration of policy. 

1002. Power Authority of the State of New York. 

1003. Trustees. 
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1004. Officers and employees; expenses. 

1005. Powers and duties of authority. 

1006. Power to compel attendance of witnesses. 

1007. Acquisition of property. 

1008. Consent of state. 

1009. Contracts negotiated by authority. 

1010. Bonds of the authority. 

1011. Agreement of the state. 

1012. Exemption from taxation. 

1013. Repayment of state appropriations. 

1014. Public service law not applicable; inconsistent pro¬ 

visions in other acts superseded. 

1015. Title not affected if in part unconstitutional or in¬ 

effective. 

$ 1000. SHORT TITLE 

This title may be cited as the “Powder Authority Act.” 

§ 1001. DECLARATION OF POLICY 

Those parts of the Niagara and Saint Lawrence rivers 
-within the boundaries of the state of New York are hereby 
declared to be natural resources of the state for the use and 
development of commerce and navigation in the interest 
of the people of this state and the United States. In order 
to provide for the most beneficial use of these natural re¬ 
sources, for the creation and development of hydro-electric 
power in the interest of the people of this state, and to pre¬ 
serve and enhance the scenic beauty of the Niagara Falls 
and river, such natural resources, including the beds and 
waters of the said rivers as instrumentalities of commerce 
and navigation, and the beds, waters, power and 
4 power sites in, upon or adjacent to or within the 
watersheds of the said rivers, owned or controlled 
by the people of the state, or which may hereafter be recov¬ 
ered by or come within their ownership, possession and 
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control, shall always remain inalienable to, and ownership, 
possession and control thereof shall always be vested in, 
the people of the state. 

§ 1002. POWER AUTHORITY OF THE STATE OF NEW YORK ! 

i 

For the purpose of effectuating the policy declared in 
section one thousand one of this chapter and of improving 
the Niagara and Saint Lawrence rivers as instrumentalities 
of commerce and navigation and developing the hydro-elec¬ 
tric power resources thereof, there is hereby created a cor¬ 
porate municipal instrumentality of the state to be known 
as “Power Authority of the State of New York,” herein¬ 
after in this title referred to as “the authority,” which shall 
be a body corporate and politic, a political subdivision of 
the state, exercising governmental and public powers, per¬ 
petual in duration, capable of suing and being sued, and 
having a seal, and which shall have the powers and duties 
hereinafter enumerated, together with such others as may 
hereafter be conferred upon it by law. 

It shall report annually to the governor and the legisla¬ 
ture upon its operations and transactions. 

i 

§ 1003. TRUSTEES 

The authority shall consist of five trustees, who shall 
serve respectively for terms of one, two, three, four and 
five years, to be appointed by the governor, by and withj the 
advice and consent of the senate. Each trustee shall hold 
office until his successor has been appointed and qualified. 
At the expiration of the term of each trustee and of each 
succeeding trustee the governor shall, by and with the! ad¬ 
vice and consent of the senate, appoint a successor, Who 
shall hold office for a term of five years, or until his suc¬ 
cessor has been appointed and qualified. In the event of a 
vacancy occurring in the office of a trustee by death, resig¬ 
nation or otherwise, the governor shall, by and with | the 
advice and consent of the senate, appoint his successor, 
who shall hold office for the unexpired term. Three trustees 


i 

i 

i 



248 


shall constitute a quorum for the purpose of organizing 
the authority and conducting the business thereof. 

The trustees shall receive no salary, but each trustee 
shall be paid his reasonable expenses in the performance of 
his duties hereunder, togther with a per diem allowance of 
eighty-five dollars when traveling or rendering services as 
trustee, provided that the aggregate of such per diem allow¬ 
ances to any one trustee in any one year shall not exceed 
the sum of eight thousand five hundred dollars. 

§ 1004. OFFICERS AND EMPLOYEES ; EXPENSES 

The trustees shall choose from among their owm number 
a chairman and vice-chairman. They shall from time to 
time select such employees, including engineering, market¬ 
ing and legal skill, as they may require for the performance 
of their duties and shall prescribe the duties and 
5 compensation of each officer and employee. They 
shall adopt by-laws and rules and regulations suita¬ 
ble to the purposes of this title. As long as and to the ex¬ 
tent that the authority is dependent upon appropriations 
for the payment of its expenses, it shall incur no obligations 
for salary, office or other expenses prior to the making of 
appropriations adequate to meet the same. 

§ 1005. POWERS AND DUTIES OF AUTHORITY 

Forthwith upon the appointment and organization of the 
trustees and subject to the conditions and limitations in 
this title contained, the authority, in cooperation with the 
proper Canadian authorities and those of the United 
States as hereinafter directed, shall proceed with the im¬ 
provement and development of the Niagara river and the 
international rapids section of the Saint Lawrence river 
(which is defined as that part of the said river from Ogdens- 
burg to the point where it leaves the territory of this state) 
for the aid and benefit of commerce and navigation and for 
the development of the hydro-electric power inherent there¬ 
in in accordance with the provisions of this title. 
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The authority is authorized and directed: 

i 

1. To cooperate with the appropriate agencies and 6fS- 
cials of the United States government to the end that any 
project undertaken under the authority of this title shall 
be consistent with and in aid of the plans of the United 
States for the improvement of commerce and navigation 
along the Niagara and Saint Lawrence rivers and shall be 
so planned and constructed as to be adaptable to the plans 
of the United States therefor, so that the necessary chan¬ 
nels, locks, canals, and other navigational facilities may} be 
constructed and installed by the United States, in, through, 
and as part of such project. 

2. To negotiate with the appropriate Canadian authori¬ 
ties and agencies respecting the improvement and develop¬ 
ment of the Niagara river, and the international rapids sec¬ 
tion of the Saint Lawrence river for the aid and benefit of 
commerce and navigation and the development of hydro¬ 
electric pow r er therefrom, and to plan and agree with them 
upon cooperative action to that end including any shifting 
of international boundary lines between Canada and ithe 
United States and upon the use, control and disposition 
of the facilities to be created and the hydro-electric power 
to be developed by any project authorized by this title. Such 
negotiations and agreements shall be conducted and con¬ 
cluded with due regard to the position of the United States 
in respect to international agreements, and any such agree¬ 
ments as may be reached with Canadian authorities or agen¬ 
cies may be submitted by the authority to congress for its 
approval, if it be advised that such approval is necessary 
or desirable. 

3. To apply to the appropriate agencies and official^ of 
the United States government and/or of the Dominion of 
Canada or its provinces, including the federal power com¬ 
mission and the international joint commission, for such 
licenses, permits or approval of its plans or projects as 

it may deem necessary or advisable, and in its <jlis- 
6 cretion, and upon such terms and conditions as it 
may deem appropriate, to accept such licenses, per- 


i 

i 

i 
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mits or approvals as may be tendered to it by sucb agen¬ 
cies or officials; and to enter into contracts with such agen¬ 
cies or officials relating to the construction or operation 
of the projects. Neither the authority nor any trustee, 
officer or agent thereof shall have any power to waive or 
surrender for any purpose whatsoever any right of the 
state of New York, whether sovereign or proprietary in 
character, in and to the Niagara and Saint Lawrence rivers, 
their waters, power, channels, beds, or uses, or the right 
of the state to assert such rights at any future time; pro¬ 
vided, however, that nothing herein contained shall be con¬ 
strued as limiting the power of the authority to accept a 
license issued by the federal power commission pursuant 
to the provisions of the federal power act, as amended, and 
the terms and conditions therein imposed pursuant to law. 
If for any reason the authority shall fail to secure any such 
license, permit or approval as it may deem necessary or 
advisable, or shall decide not to make application therefor, 
it is authorized to institute suit, or to apply to congress 
for legislation, or take such other action in the premises 
as it may deem necessary or advisable, in the furtherance 
of the project and for the protection of its rights and those 
of the state. 

4. To study the desirability and means of attracting in¬ 
dustry to the state of New York, consistent with and in 
effectuation of the policy declared in sub-paragraph five 
immediately following. 

5. To develop, maintain, manage and operate those parts 
of the projects owned or controlled by it in such manner as 
to give effect to the policy hereby declared (and all plans 
and acts, and all contracts for the use, sale, transmission 
and distribution of the power generated by the said proj¬ 
ects, shall be made in the light of, consistent with and sub¬ 
ject to this policy), namely, that the projects shall be in 
all respects for the aid, improvement, and benefit of com¬ 
merce and navigation in, through, along and past the Nia¬ 
gara river, the Saint Lawrence river and the international 
rapids section thereof, and that in the development of 
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hydro-electric power therefrom such projects shall be con¬ 
sidered primarily as for the benefit of the people of the 
state as a whole and particularly the domestic and fural 
consumers to whom the power can economically be ifiade 
available, and accordingly that sale to and use by industry 
shall be a secondary purpose, to be utilized principally to 
secure a sufficiently high load factor and revenue returns 
to permit domestic and rural use at the lowest possible fates 
and in such manner as to encourage increased domestic! and 
rural use of electricity. In furtherance of this policy; and 
to secure a wider distribution of such power and u$e of 
the greatest value to the general public of the statej the 
authority shall in addition to other methods which it may 
find advantageous make provision so that municipalities and 
other political sub-divisions of the state now or hereafter 
authorized by law to engage in the distribution of elebtric 
power may secure a reasonable share of the power gen¬ 
erated by such projects, and shall sell the same or clause 
the same to be sold to such municipalities and political sub¬ 
divisions at prices representing cost of generation, 
7 plus capital and operating charges, plus a fair cost 
of transmission, all as determined by the trustees, 
and subject to conditions which shall assure the resale of 
such power to domestic and rural consumers at the lowest 
possible price, provided, however, that in disposing of 
hydro-electric power pursuant to and in furtherance of 
the aforementioned policy and purposes, appropriate jpro- 
vision may also be made to allocate a reasonable share of 
project power to agencies created or designated by o‘ther 
states and authorized to resell the power to users under the 
same terms and conditions as power is disposed of in Kew 
York state. To that end, the authority may providb in 
any contract or contracts which it may make for the sale, 
transmission and distribution of the power that the pur¬ 
chaser, transmitter or distributor shall construct, maintain 
and operate, on such terms as the authority may deem 
proper, such connecting lines as may be necessary for trfrns- 
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mission of the power from main transmission lines to such 
municipalities or political subdivisions. 

6. To negotiate in the manner hereinafter provided a 
contract or contracts for the sale, transmission and dis¬ 
tribution of power generated by any project authorized by 
this title which by the terms thereof will provide: 

a. Payment of all operating and maintenance expenses 
of the project. 

b. Interest on and amortization and reserve charges 
sufficient within fifty years of the date of issuance to retire 
the bonds of the power authority issued for the project. 

c. Continuous control and operation of the project by 
the authority. 

d. The effectuation of the policy declared in sub-para¬ 
graph five above. 

e. Full and complete disclosure to the authority of all 
factors of cost in the transmission and distribution of 
power, so that rates to consumers may be fixed initially in 
the contract and may be adjusted from time to time on the 
basis of true cost data, provided that in fixing such cost of 
transmission and distribution no account shall be given 
to any franchise value, going value or good-will based upon 
the existence of the contract and the availability of the 
power for sale by the transmitting or distributing com¬ 
pany or any company associated therewith. 

f. Periodic revisions of the service and rates to con¬ 
sumers on the basis of accurate cost data obtained by such 
accounting methods and systems as shall be approved by 
the trustees and in furtherance and effectuation of the 
policy declared in sub-paragraph five above. 

g. That the rates, services and practices of the purchas¬ 
ing, transmitting and/or distributing public agencies or 
companies in respect to the power generated by such proj¬ 
ects shall be governed by the provisions and principles es¬ 
tablished in the contract, and not by regulations of the 
public service commission or by general principles of pub¬ 
lic service law regulating rates, services and practices. 
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h. The rate structures agreed upon in such contract may 
provide different rates for different localities, classes of 

consumers, and amounts of current consumed, and 
8 for changes in the rates resulting from variation in 
operating costs and fixed charges. 

i. For the cancellation and termination of any such con¬ 
tract upon violation of the terms thereof by the purchasing, 
transmitting or distributing public agency or company, or 
any subsidiary or associate thereof. 

j. For such security for performance as the authority 
may deem practicable and advisable, including provisions 
assuring the continuance of service by the purchasing, 
transmitting and/or distributing public agencies or com¬ 
panies and/or the use of their facilities for such service 
and/or the continuance of an outlet and adequate market 
for the power generated by such projects. 

k. Such other terms not inconsistent with the provisions 
and policy of this title as the authority may deem advisable. 

7. To proceed with the physical construction of any proj¬ 
ect authorized by this title, including the erection of the 
necessary dams, power houses and other facilities, instru¬ 
mentalities and things necessary or convenient to that (end, 
and including also the erection of such transmission lines 
as may be necessary to conduct electricity to industrial 
users located at or near the site; and including alsd the 
acquisition, by contract only with the owners thereof, of 
transmission lines or the use of such transmission ljnes, 
available or which may be made available, to conduct (elec¬ 
tricity to such point or points at which the electricity is 
sold by the authority to any person, corporation or asso¬ 
ciation, public or private, engaged in the business of dis¬ 
tribution and sale of electricity to ultimate consumers!; or 
if the authority is unable to so acquire by contract! the 
ownership or use of such transmission lines, including also 
the erection by the authority of transmission lines neces¬ 
sary for such purposes; and thereafter to maintain and 
operate the project in accordance with the provisions i and 

i 
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policy of this title. The authority is specifically authorized 
to undertake the construction of any project in one or more 
steps as it may find economically desirable or advantageous, 
and as it may agree with the appropriate Canadian and 
United States authorities. Whenever in this title refer¬ 
ence is made to “project,” is shall be understood to refer 
to such part of any project authorized by this title as may 
from time to time be in existence or immediately projected. 

8. To exercise all the powers necessary or convenient to 
carry out and effectuate the purposes and provisions of 
this title; and as incidental thereto to own, lease, build, 
operate, maintain and dispose of real and personal prop¬ 
erty of every kind and character, to acquire real property 
and any or every interest therein for its lawful purposes 
by purchase, or by condemnation as hereinafter provided, 
to borrow money and secure the same by bonds or liens 
upon revenue from any property or contracts held or to 
be held by it, to sell water or electric power, and generally 
to do any and every thing necessary or convenient to carry 
out the purposes of this title, provided that the authority 
shall have no power at any time to pledge the credit of the 
state nor shall any of its obligations or securities be deemed 

to be obligations of the state nor shall the authority 
9 have the power to lease or sell any dam, or power 

house at the site. 

9. Notwithstanding any limitations hereinbefore ex¬ 
pressed, the authority is authorized and directed forthwith 
or from time to time as it shall deem advisable and within 
the limitations of the appropriations made available for 
it to initiate and prosecute all inquiries, investigations, sur¬ 
veys and studies which it may deem necessary or desirable 
as preliminary to the effectuation of the other powers and 
duties conferred upon it by this title. 

§ 1006. POWER TO COMPEL ATTENDANCE OF WITNESSES 

For the purpose of exercising its powers and performing 
its duties hereunder and of securing such information as 
it may deem necessary hereunder, the authority shall have 
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the power to compel the attendance of witnesses and {the 
production of documents in the manner provided for| in 
the civil practice act for the subpoenaing of witnesses and 
production of documents before a referee or special master, 
and if a person subpoenaed to attend before it shall fail to 
obey the command of such subpoena without reasonable 
cause, or refuse to be sworn or examined, or to answer a 
pertinent question or produce a pertinent book or paper, 
the authority may apply to the supreme court or any ju<Jge 
thereof for an order requiring such person to show caijise 
why he should not comply with the subpoena or direction 
of the authority. The court, or a justice before whom such 
order shall be returnable, shall examine such person, de¬ 
termine whether or not the testimony or evidence is rel¬ 
evant or pertinent, and if it be so determined, shall order 
such person to comply accordingly forthwith, and in the 
event of refusal may commit the offender to jail, there to 
remain until he submits to the order of the court or siich 
justice, or is discharged according to law. The power here¬ 
by conferred upon the authority may be exercised by alny 
one or more of the trustees if he or they are authorized!so 
to act on behalf of the authority by resolution or by law; 

§ 1007. ACQUISITION OF PROPERTY 

i 

I 

If, for any of the purposes hereunder, including tempo¬ 
rary construction purposes and the making of additions 
or improvements, the authority shall find it necessary or 
convenient for it to acquire any real property as herein 
defined, whether for immediate or future use, then the 
authority may find and determine that such property! is 
required for a public use, and upon such due determination, 
such property shall be and shall be deemed to be required 
for such public use until otherwise determined by the Au¬ 
thority and with the exceptions hereinafter specifically 
noted such determination of fact shall not be affected hj 
the fact that such property has theretofore been taken 
for, or is then devoted to, a public use; but the public use 
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in the hands or nnder the control of the authority shall 
be deemed superior to the public use in the hands of any 
other person, association or corporation. If the authority 
is unable to agree for the acquirement of any such 
10 property, or if the owner thereof shall be incapable 
of disposing of the same, or if, after diligent search 
and inquiry, the name and residence of any such owner can¬ 
not be ascertained, or if any such property has been ac¬ 
quired or attempted to be acquired and title or other rights 
therein have been found to be invalid or defective, the 
authority may acquire such property by condemnation un¬ 
der and pursuant to the provisions of this title. 

1. When any real property within this state is sought 
to be acquired by condemnation, the authority shall cause a 
survey and map to be made thereof, and shall cause such 
survey and map to be filed in its office. There shall be 
annexed to such survey and map a certificate executed by 
the chief engineer of the authority, or by such other officer 
or employee as may be designated by the trustees, stating 
that the property or interest therein described in such sur¬ 
vey and map are necessary for its purposes. 

2. Upon filing such survey and map the authority shall 
petition a special term of the supreme court held in the 
judicial district in which the property is located, or the 
county court of any county where such property is located, 
for the condemnation of such property or interest therein, 
as have not been otherwise acquired. Such petition shall 
be generally in the form prescribed by section four of the 
condemnation law, so far as consistent herewith. Such 
petition, together with a notice of pendency of the pro¬ 
ceeding, shall be filed in the office of the county clerk of 
such county and shall be indexed and recorded as provided 
by law. A copy of such petition together with a notice of 
the presentation thereof to such special term of the supreme 
court or to the county court shall be served upon the owners 
as provided in sections five and six of the condemnation law. 
The authority may cause a duplicate original affidavit of 
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the service thereof to be recorded in the books used jfor 
recording deeds in the office of the county clerk of jthe 
county wherein the property described in such notice is 
situated, and the recording of such affidavit shall be prana 
facie evidence of due service thereof. 

3. At any time after the recording of the petition hnd 
notice as above provided the authority may enter upon $nd 
use and occupy all the parcels of real estate describe^ in 
the proceedings for the condemnation thereof, provided 
that it shall first deposit with the court a sum equal to the 
assessed valuation of such real property, or in the eVent 
that the assessed valuation thereof cannot readily be ascer¬ 
tained, such sum as in its judgment shall be sufficient as 
compensation for the real property acquired. The sjum 
so deposited shall be applied as provided in section twenty- 
four of the condemnation law. Upon the recording of the 
petition and notice and the making of the deposit, the owner 
or person in possession of such real property shall deliver 
possession thereof to the authority upon demand, and; in 
case possession is not delivered when demanded, or demand 
is not convenient because of absence of the owner or inabil¬ 
ity to locate or determine the owner, the authority niay 
apply to the court without notice for an order requiring the 

sheriff to put it into possession of such real property. 
11 Such an order must be executed as if it were I an 
execution for the delivery of the possession of jthe 
property. j 

4. The proceedings thereafter shall be in the manner pre¬ 
scribed by the condemnation law so far as consistent here¬ 
with. 

5. The commissioners appointed to ascertain and deter¬ 
mine the compensation which ought justly to be made! to 
the owners of property or interests therein appraised ;by 
them as provided in section thirteen of the condemnation 
law shall make their report of the value thereof to the su¬ 
preme court within one hundred days from the date of their 
qualification. 


i 




6. The persons or corporations whose property shall 
have been taken by condemnation and who shall have agreed 
upon the compensation to be paid therefor in settlement of 
the proceeding, or to whom an award of compensation shall 
have been made by the court, shall be entitled to payment 
of the agreed or awarded compensation within three calen¬ 
dar months after the date of the agreement upon the 
amount of the compensation or of the entry of the order 
confirming the report of the commissioners of appraisal, 
together with interest upon the amount of such compensa¬ 
tion from the time of the entry and appropriation thereof 
by the authority to the date of payment of such compensa¬ 
tion; but such interest shall cease upon the service by the 
authority, upon the person or corporation entitled thereto, 
of a fifteen days’ notice that the authority is ready and 
willing to pay the amount of such compensation upon the 
presentation of proper proofs and vouchers. Such notice 
shall be served personally or by registered mail and pub¬ 
lication thereof at least once a week for three successive 
weeks in a daily newspaper, having a general circulation 
in the county where such property or any part thereof is 
located. 

7. The authority may, at its option, acquire such real 
property within the state of New York, under the general 
condemnation law or, in the event it is a licensee of the 
federal power commission it may acquire such real prop¬ 
erty as is necessary for its purposes through the exercise 
of the right of eminent domain as provided in section 
twenty-one of the federal power act, as amended. 

8. The authority and its duly authorized agents and em¬ 
ployees may enter upon any real property for the purpose 
of making the surveys or maps mentioned in this section, 
or for such other surveys or examinations of real property 
as may be necessary or convenient for the purposes of this 
title. 

9. The term “real property” as used in this title is 
defined to include lands, structures, franchises and inter- 
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ests in land, including lands under water and ripatian 
rights, and any and all other things and rights usually! in¬ 
cluded within the said term, and includes also any all inter¬ 
ests in such property less than full title, such as easements, 
rights of way, uses, leases, licenses and all other incor¬ 
poreal hereditaments and every estate, interest or right, 
legal or equitable, including terms for years and liens there¬ 
on by way of judgments, mortgages or otherwise, and hlso 
all claims for damages for such real estate. 

12 $ 1008. CONSENT OF STATE 

i 

The state of New York hereby consents to the oc¬ 
cupation and use by the authority of any and all property 
of the state of whatever kind or character on the Niagara 
river or within the international rapids section of the Splint 
Lawrence river, and hereby vests the authority with gnd 
delegates to it the right to exercise any and every right 
and power of the state in connection therewith, whether 
proprietary or sovereign in character, which the state itfeelf 
might exercise, provided that such consent and delegation 
of power shall not permit the impairment or limit or pre¬ 
vent the future improvement of the navigability of the Nia¬ 
gara river or the international rapids section of the Saint 
Lawrence river, consistent with the maintenance of shch 
projects, but on the contrary the projects shall be sjuch 
as will improve and benefit commerce and navigation there¬ 
in and provided further that the authority shall have; no 
power to limit, waive or surrender any right or interest 
of the state of New York in such rivers or the use thereof. 

$ 1009. CONTRACTS NEGOTIATED BY AUTHORITY 

Contracts negotiated by the authority as provided in sub¬ 
paragraph six of section one thousand five of this chapter 
shall be entered into and executed as follows: 

1. After agreement upon the terms of any such contracts 
shall have been reached by the authority and its co-party 
or co-parties, the authority shall hold a public hearing or 

i 
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hearings upon the terms thereof. At least thirty days’ 
notice of such hearing shall be given by publication once in 
each week during such period in each of six newspapers 
within the state to be selected by the authority. Copies 
of proposed contracts shall be available for public inspec¬ 
tion during such period of thirty days at the office or offices 
of the authority and at such other places throughout the 
state as it may designate. 

2. Following such public hearing, the authority shall re¬ 
consider the terms of the proposed contract or contracts 
and shall negotiate such changes and modifications in the 
contract or contracts as it then deems necessary or ad¬ 
visable. 

3. When such contract or contracts are finally agreed 
upon in terms satisfactory to the authority and its co-party 
or co-parties, and which the authority believes to be in the 
public interest, the authority shall thereupon report the 
proposed contract or contracts, together with its recom¬ 
mendations and the record of the public hearings thereon 
to the governor of the state who shall within sixty days 
thereafter, indicate his approval or disapproval thereof 
and give his reasons therefor. 

4. If the governor shall approve such contract, then the 
same shall be executed by the chairman and secretary of 
the authority and it shall thereupon come into full force 
and effect and be binding upon the authority and all other 

parties thereto in accordance with its terms. 

13 § 1010. BONDS OF THE AUTHORITY 

The authority shall have power and is hereby au¬ 
thorized from time to time to issue its negotiable bonds for 
the purpose of financing any project authorized by this 
title, including the acquisition of any real or personal prop¬ 
erty or facilities deemed necessary by the authority. 

In anticipation of the sale of such bonds the authority 
may issue negotiable bond anticipation notes and may re¬ 
new the same from time to time but the maximum maturity 
of any such note, including renewals thereof, shall not ex- 
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ceed five years from the date of issue of such original notes. 
Such notes shall be paid from any moneys of the authority 
available therefor and not otherwise pledged, or from| the 
proceeds of sale of the bonds of the authority in anticipa¬ 
tion of which they were issued. Such notes shall not be 
issued in an amount in excess of the amount of bonds 
which the authority is authorized to dssue, less the amount 
of any bonds or other notes theretofore issued and out¬ 
standing. The notes shall be issued in the same manner 
as the bonds. Such notes and the resolution or resolutions 
authorizing the same may contain any provisions, condi¬ 
tions or limitations which a bond resolution of the j au¬ 
thority may contain. 

Except as may be otherwise expressly provided by the 
authority, the bonds and notes of every issue shall be gen¬ 
eral obligations of the authority payable out of any moneys 
or revenues of the authority, subject only to any agree¬ 
ments with the holders of particular bonds or notes pledg¬ 
ing any particular moneys or revenues. Notwithstanding 
that bonds and notes may be payable from a special fund, 
if they are otherwise of such form and character as to be 
negotiable instruments under the terms of the negotiable 
instruments law (constituting chapter thirty-eight of ithe 
consolidated laws) the bonds and notes shall be and are 
hereby made negotiable instruments within the meaning 
of and for all purposes of the negotiable instruments lfrw, 
subject only to the provisions of the bonds and notes for 
registration. 

The authority shall have power from time to time, when¬ 
ever it deems refunding expedient, to refund any bonds by 
the issuance of new bonds, whether the bonds to be refunded 
have or have not matured, and may issue bonds partly! to 
refund bonds then outstanding and partly for any other 
purpose hereinbefore described. Refunding bonds may; be 
exchanged for the bonds to be refunded, with such cash 
adjustments as may be agreed, or may be sold with ihe 
proceeds applied to the purchase or payment of the bohds 
to be refunded. 
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The bonds may be issued payable in annual installments 
or may be issued as term bonds or the authority, in its 
discretion, may issue bonds of both types. The bonds 
shall be authorized by resolution of the trustees of the 
authority and shall bear such date or dates, mature at 
such time or times, not exceeding fifty years from their 
respective dates, bear interest at such rate or rates, not 
exceeding five per centum per annum, payable annually 
or semi-annually, be in such denominations, be in 
14 such form, either coupon or registered, carry such 
registration privileges, to be executed in such man¬ 
ner, be payable in lawful money of the United States of 
America at such place or places, and be subject to such 
terms of redemption, as such resolution or resolutions may 
provide. In the event that term bonds are issued, the res¬ 
olution authorizing the same may make such provisions 
for the establishment and management of adequate sinking 
funds for the payment thereof, as the authority may deem 
necessary. The bonds or notes may be sold at public or 
private sale for such price or prices as the authority shall 
determine, but which shall not at the time of sale yield 
more than five per centum per annum. Pending prepara¬ 
tion of the definite bonds, the authority may issue interim 
receipts which shall be exchanged for such bonds. 

Any resolution or resolutions authorizing any bonds or 
any issue of bonds may iontain provisions, which shall be 
a part of the contract with the holders of the bonds to be 
authorized as to 

(a) pledging all or any part of the revenues of the proj¬ 
ect or any revenue producing contract or contracts made 
by the authority with any individual, partnership, corpora¬ 
tion or association to secure the payment of the bonds or 
of any particular issue of bonds, subject to such agreements 
with bondholders as may then exist; 

(b) the rentals, fees and other charges to be charged, and 
the amounts to be raised in each year thereby, and the use 
and disposition of the revenues; 
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(c) the setting aside of reserves or sinking funds, &nd 
the regulation and disposition thereof; 

(d) limitations on the right of the authority to restrict 
and regulate the use of any project; 

(e) limitations on the purpose to which the proceeds of 
sale of any issue of bonds then or thereafter to be issiied 
may be applied and pledging such proceeds to secure jthe 
payment of the bonds or of any issue of the bonds; 

(f) limitations on the issuance of additional bonds; the 
terms upon which additional bonds may be issued and se¬ 
cured ; the refunding of outstanding bonds; 

(g) the procedure, if any, by which the terms of any 
contract with bondholders may be amended or abrogated, 
the amount of bonds the holders of which must consent 
thereto, and the manner in which such consent may be 
given; 

(h) limitations on the amount of moneys derived from 
a project to be expended for operating, administrative) or 
other expenses of the authority; 

(i) defining the acts or omissions to act which shall con¬ 
stitute a default in the duties of the authority to holders of 
its obligations and providing the rights and remedies of 
slch holders in the event of a default. 

Notwithstanding any other provisions of this title, any 
such resolution or resolutions shall contain a covenant by 
the authority that it will at all times maintain rates, fees 
or charges sufficient to pay, and that any contracts entdred 
into by the authoriy for the sale, transmission! or 
15 distribution of power shall contain rates, fees! or 
charges sufficient to pay the costs of operation hnd 
maintenance of the project, the principal of and interest 
on any obligations issued pursuant to such resolution as 
the same severally become due and payable, and to main¬ 
tain any reserves required by the terms of such resolution 
or resolutions. 

It is the intention hereof that any pledge of revenues or 
other moneys or of a revenue producing contract or don- 
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tracts made by the authority shall be valid and binding 
from the time when the pledge is made; that the revenues 
or other moneys or proceeds of any contract or contracts so 
pledged and thereafter received by the authority shall im¬ 
mediately be subject to the lien of such pledge without any 
physical delivery thereof or further act; and that the lien 
of any such pledge shall be valid and binding as against 
all parties having claims of any kind in tort, contract or 
otherwise against the authority irrespective of whether 
such parties have notice thereof. Neither the resolution 
nor any other instrument by which a pledge is created need 
be recorded. 

Neither the members of the authority nor any person 
executing the bonds or notes shall be liable personally on 
the bonds or notes or be subject to any personal liability 
or accountability by reason of the issuance thereof. 

The authority shall have power out of any funds available 
therefor to purchase bonds or notes. The authority may 
hold, pledge, cancel or resell such bonds, subject to and in 
accordance with agreements with bondholders. 

Any bonds or notes issued by the authority are hereby 
made securities in which all public officers and bodies of this 
state and all municipalities and municipal subdivisions, all 
insurance companies and associations and other persons 
carrying on an insurance business, all banks, bankers, trust 
companies, savings banks and savings associations, includ¬ 
ing savings and loan associations, building and loan associ¬ 
ations, investment companies and other persons carrying 
on a banking business, and all other persons whatsoever, 
except as hereinafter provided, who are now or may here¬ 
after be authorized to invest in bonds or other obligations 
of the state, may properly and legally invest funds includ¬ 
ing capital in their control or belonging to them; provided 
that, notwithstanding the provisions of any other general 
or special law to the contrary, such bonds shall not be elig¬ 
ible for the investment of funds, including capital, of trusts, 
estates or guardianships under the control of individual 
administrators, guardians, executors, trustees and other 
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individual fiduciaries. The bonds are also hereby piade 
securities which may be deposited with and shall be received 
by all public officers and bodies of this state and all muni¬ 
cipalities and municipal subdivisions for any purpose for 
which the deposit of bonds or other obligations of: this 
state is now or may hereafter be authorized. 


§ 1010-a. DEPOSIT AND INVENTORY OF MONEYS OF THE 
AUTHORITY 


I 

All moneys of the authority from whatever source de¬ 
rived shall be paid to the comptroller as agent of the 
16 authority, who shall not commingle such moneys iwith 
any other moneys. Such moneys shall be deposited in 
a separate bank account or accounts. The moneys in £uch 
accounts shall be paid out on check of the comptroller on 
requisition of the chairman of the authority or of such 
other person as the authority may authorize to make such 
requisition. All deposits of such moneys shall, if required 
by the comptroller or the authority, be secured by obliga¬ 
tions of the United States or of the state of New Yorjv of 
a market value equal at all times to the amount of the 
deposit and all banks and trust companies are authorized 
to give such security for such deposits. The comptroller 
and his legally authorized representatives are hereby! au¬ 
thorized and empowered from time to time to examinej the 
accounts and books of the authority, including its receipts, 
disbursements, contracts, leases, sinking funds, investments 
and any other matters relating to its financial standing. 

Notwithstanding the provisions of this section, the! au¬ 
thority shall have power, subject to the approval of i the 
comptroller, to contract wfith the holders of any of its notes 
or bonds as to the custody, collection, securing, investment 
and payment of any moneys of the authority, or any moneys 
held in trust or otherwise for the payment of notes or 
bonds or in any way to secure notes or bonds, and to carry 
out any such contract. Moneys held in trust or otherwise 
for the payment of notes or bonds or in any way to secure 
notes or bonds and deposits of such moneys may be secured 
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in the same manner as moneys of the authority, and all 
banks and trust companies are authorized to give such 
security for such deposits. 

Moneys of the authority not required for immediate use 
may, in the discretion of the authority, be invested by the 
comptroller in obligations of the United States government 
or of the state of New York. 

Subject to agreements with noteholders and bondholders 
and the approval of the comptroller, the authority shall 
prescribe a system of accounts. 

$ 1011. AGREEMENT OF THE STATE 

1. The state of New York does hereby pledge to and 
agree with the holders of any obligations issued under this 
title, and with those parties who may enter into contracts 
with the authority pursuant to the provisions in sub-para¬ 
graph six of section one thousand five above, that the state 
will not limit or alter the rights hereby vested in the au¬ 
thority until such obligations together with the interest 
thereon are fully met and discharged and/or such contracts 
are fully performed on the part of the authority, provided 
that nothing herein contained shall preclude such limitation 
or alteration if and when adequate provision shall be made 
by law for the protection of the holders of such obligations 
of the authority or those entering into such contracts with 
the authority. The authority as agent for the state is au¬ 
thorized to include this pledge and undertaking for the 
state in such obligations or contracts. 

2. Nothing in this title shall be construed as diminish¬ 
ing or enlarging any valid existing rights under any license 
heretofore issued pursuant to the provisions of the federal 

power act. 

17 § 1012. EXEMPTION FROM TAXATION 

It is hereby found and declared that the projects 
authorized by this title are for the aid and improvement 
of commerce and navigation, and that such aid and im¬ 
provement of commerce and navigation and the develop- 


ment, sale and distribution of hydro-electric power is 
primarily for the benefit of the people of the state of New 
York, for the improvement of their health and welfare |and 
material prosperity, and is a public purpose, and the! au¬ 
thority shall be regarded as performing a governmental 
function in undertaking such projects and in carrying! out 
the provisions of this title, and shall be required to pay no 
taxes or assessments upon any of the property acquired 
by it for such projects or upon its activities in the opera¬ 
tion and maintenance thereof. The securities and o^her 
obligations issued by the authority, their transfer and! the 
income therefrom shall, at all times, be free from taxation 
within this state. It is furthermore declared that the object 
and purpose of this title is that such projects should be in 
all respects self-supporting. 

§ 1013. REPAYMENT OF STATE APPROPRIATIONS 

All appropriations made by the state to the authority 
shall be treated as advances by the state to the authority, 
and shall be repaid to it without interest either out of; the 
proceeds of securities, or other obligations issued by;the 
authority for the construction of any project pursuant to 
the provisions of this title, or by the delivery of non¬ 
interest bearing obligations of the authority to the state 
for all or any part of such advances, or out of excess 
revenues from such project subject however to any pledges 
of such revenues made pursuant to any resolution or reso¬ 
lutions of the authority authorizing the issuance of obli¬ 
gations of the authority issued prior to nineteen hundred 
and sixty. 

§ 1014. PUBLIC SERVICE LAW NOT APPLICABLE; INCONSISTENT 
PROVISIONS IN OTHER ACTS SUPERSEDED 


The rates, services and practices relating to the genera¬ 
tion, transmission, distribution and sale of power to; be 
generated from the projects authorized by this title shall 
not be subject to the provisions of the public service jlaw 
nor to regulation by, nor the jurisdiction of the department 
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of public service, but shall be regulated and determined 
under the provisions of the contracts entered into by the 
authority as provided in sub-paragraph six of section one 
thousand five of this chapter. The provisions of the public 
service law and of the conservation law and every other 
law relating to the department of public service or the 
public service commission or to the conservation depart¬ 
ment or commission or to the functions, powers or duties 
assigned to the division of water power and control by 
chapter six hundred and nineteen, of the laws of nineteen 
hundred twenty-six, shall so far as is necessary to make 
title effective in accordance with its terms and purposes be 
deemed to be superseded, and wherever any provision of 
law shall be found in conflict with the provision of this 
title or inconsistent with the purposes thereof, it 
18 shall be deemed to be superseded, modified or re¬ 
pealed as the case may require. 

§ 1015. TITLE NOT AFFECTED IF IN PART UNCONSTITUTIONAL 
OR INEFFECTIVE 

If any term or provision of this title shall be declared 
unconstitutional or ineffective in whole or in part by a 
court of competent jurisdiction, then to the extent that it 
is not unconstitutional or ineffective such term or provision 
shall be enforced and effectuated, nor shall such determi¬ 
nation be deemed to invalidate the remaining terms or pro¬ 
visions thereof. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

1 BEFORE THE 

FEDERAL POWER COMMISSION 

IN THE MATTER OF 

POWER AUTHORITY OF THE STATE OF NEW YORK 

Project No. 2000 

Hearing Room, Federal Power Commission, Hurley- 
Wright Building, 1800 Pennsylvania Ave., N.W., Wash¬ 
ington, D. C., Monday, October 4, 1948. 
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The above-entitled matter came on for hearing pursuant 
to notice at 10:00 o’clock a.m. 

i 

Before: 

... • 

Glen R. Law, Presiding Examiner 

Nelson Lee Smith {Chairman), ; 

Claude L. Draper, 

7 i 

Leland Olds, j 

Harrington Wimberly, and 
Thomas C. Buchanan. 

Appearances : 

Francis B. Wilby, Chairman; Fred J. Freestone, 
Vice Chairman; George S. Reed, Gerald V. Cruise and 
Jacob Grumet, Trustees; Ralph G. Sucher, Executive 
Secretary and Counsel; Ivan Sattem, Charles M. Goetz, 
Counsel; on behalf of Power Authority of the State 
of New York. 

Randall J. LeBoueuf and Francis T. Carmody (jLe- 
Boueuf and Lamb, 15 Broad Street, New York Citjy), 
on behalf of Aluminum Company of America and The 
St. Lawrence River Power Company. 

William F. Howe and Wiley Narron (Gall & Lane, 
401 Commonwealth Building, 1625 K Street, N.W., 
Washington, D.C.), on behalf of National St. Lawrence 
Project Conference. 

2 Hon. James S. Holden, Chairman, on behalf of 

Vermont Public Service Commission. 

Willard W. Gatchell, Assistant General Counsel, 
Joseph B. Hobbs and Joan M. Moon for the Staff of 
the Federal Power Commission. 

I 

Staff counsel’s technical aides a|nd 
consultants: 

E. Robert de Luccia, Engineer , j 
W. R. Farley, Engineer, 

Eugene Logan, Engineer, and 
Joseph J. A. Jessel, Engineer. \ 
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PROCEEDINGS 


Presiding Examiner: Hearing in the matter of the 
Power Authority of the State of New York, Project 
No. 2,000, will be in order. 

This hearing is set by virtue of an application filed on 
July 16, 1948 and an order fixing hearing adopted August 
26, 1948. Glen R. Law was designated as Examiner on 
September 30, 1948, and notice of the hearing has been 
given as required by law. I have here a certificate of the 
Acting Secretary to that effect which I will direct the re¬ 
porter to place in the record. 

(The certificate referred to is as follows:) 

FEDERAL POWER COMMISSION 

Date: September 2,1948 

In the Matter of: Power Authority of the State of New 
York Project No. 2000 

MEMORANDUM FOR THE CHIEF TRIAL 
EXAMINER: 

The record in the Office of the Secretary shows that 
notice of the hearing scheduled to commence on October 
4, 1948 in the above-entitled matter was published in the 
Federal Register on 9/2/48; Vol. 13; No. 172; pp. 5126- 
5127 and was sent on August 27, 1948 to the parties and 
interested persons of record and to states or other govern¬ 
mental authorities deemed to have an official interest in 
the proceeding. 

(signed) J. H. Gutride, 

Acting Secretary 

6 Presiding Examiner: All right. I will ask Mr. 

Goetz now to state what the purpose of the applica¬ 
tion and the general nature of it is, and also at the close 
of your opening statement, Mr. Goetz, I would like to have 
from you a statement as to the number of witnesses you 
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will have and the length of time that you expect to utilize 
in the presentation. 

Mr. Goetz: Yes sir. This proceeding, Mr. Examine*, in¬ 
volves an application for license, under Part I of the Fed¬ 
eral Power Act, for the construction, operation and main¬ 
tenance of a power project to be located in the International 
Rapids Section of the St. Lawrence River, an international 
navigable waterway. 

Throughout its length of approximately 46 niiles, 
7 from Ogdensburg, New York—General Wilby will 
give a greater description of this; we have a map 
back here which I might use to point those places out to 
you if you want that at this time. Throughout its length 
of approximately 46 miles from Ogdensburg, New Yorjc to 
Massena, New York, the St. Lawrence River is traversed 
by the international boundary which follows generally the 
thread of the stream and forms a part of the boundary be¬ 
tween the State of New York and the Province of Ontario. 
This section of the river has an aggregate fall of 92 feet 
and an observed average mean monthly outflow of 2371,000 
cubic feet per second. 

The applicant for license herein, the Power Authority 
of the State of New York, is a corporate municipal instru¬ 
mentality, a political subdivision of the State, created pur¬ 
suant to the Power Authority Act of 1931. By its Enabling 
Act, it is directed to provide for the development of j the 
International Rapids Section of the St. Lawrence River; It 
is duly authorized thereby to apply to this commission for 
a license and for such other approval of its plans as may 
be deemed necessary and advisable. 

This Commission is clearly authorized and empowered 
to issue a license to the applicant under Section 4(e) of the 
Federal Power Act since the proposed project will utilize 


the flow of a stream “over which Congress has jurisdiction 
under its authority to regulate commerce with for- 
8 eign nations and among the several states.’’ 

The project covered by this application will' be 
constructed by the applicant in cooperation with the Hydro 
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Electric Power Commission of Ontario. The power pro¬ 
duced by the natural flow of the stream, which is estimated 
at 12,600,000,000 kilowatt-hours, will be divided equally be¬ 
tween them. 

On the basis of July 1948 costs, the project is estimated to 
cost approximately 463 million dollars. Its largest single 
feature is the Barnhart Island powerhouse which will ex¬ 
tend from the lower end of Barnhart Island, near Mas- 
sena, to the Canadian shore near Cornwall, Ontario. On 
each side of the boundary line, which will pass through 
the center of the powerhouse, 18 turbines will be installed 
having a combined ultimate capacity of 1,100,000 horse¬ 
power at 81 foot head. These turbines wdll drive eighteen 
60-cycle generators with a total installed capacity of 940,000 
kilowatts. 

The prime energy to be produced—rather, the prime 
power that can be produced—at this project is 700,000 
kilowatts, which will be at the minimum flow of the stream. 

Identical units will be installed on the Ontario side of 
the boundary by the Hydro Electric Power Commission of 
Ontario. 

9 The other main feature of the project is the Long 

Sault Dam, which extends from the head of Barn¬ 
hart Island to the New York shore. It will divert the flow 
of the river through the Long Sault rapids to the Barnhart 
Island powerhouse raising the pool about 70 feet and creat¬ 
ing an 85-foot head. 

The plan for development also provides for certain chan¬ 
nel enlargements designed to give an average velocity af¬ 
fording a maximum head suitable for efficient and economic 
operation of the powerhouses. Other channel excavations 
wdll be made for the purpose of providing a maximum mean 
velocity in the river not exceeding two and a quarter feet 
per second. This is required in order to permit navigation 
in the existing Canadian 14-foot canal system. 

Necessary works will be constructed to permit and in¬ 
sure the continuance during and after completion of the 
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project of the existing 14-foot navigation on the Canadian 
side from the pool above the Long Sault dam to connect 
with the existing Cornwall Canal, the locks of which will 
be rebuilt at the Canadian end of the powerhouse. Other 
work which will be done includes railway and highway re¬ 
locations, rehabilitation of certain villages along the shojre 
of the river, and headrace and tailrace excavations. 

10 The character of these proposed works conforms 
generally with the recommendations made in 1941 by 

the United States St. Lawrence Advisory Committee aqd 
the Canadian Temporary Great Lakes-St. Lawrence Basin 
Committee. Detailed plans and specifications for a major 
part of the work to be performed have already been corh- 
pleted by the Corps of Engineers in cooperation with tl}e 
applicant, the Hydro Electric Power Commission of On¬ 
tario, and other public agencies of both countries including 
the Federal Power Commission. Applicant and Ontarip 
Hydro propose to build this project substantially in ac¬ 
cordance with these plans as outlined in the application 
now before the Commission. 

Applicant will establish by evidence that the proposed 
project meets the requirements laid down in the Federajl 
Power Act, and particularly the provisions of Sectioiji 
10(a). Such testimony will show that applicant’s power dei- 
velopment is best adapted to a comprehensive plan for 
the development and utilization of the potential water 
power of the International Rapids Section of the St. Lawj- 
rence River. During the course of the hearing, proof will 
also be offered to show that applicant has the ability and 
is prepared to finance construction of the proposed project 
and that there will be an available market for all electric 

i 

energy produced thereby. This testimony will b<* 

11 presented in applicant’s behalf by General Wilbyj 
the Chairman of the Board of Trustees of the ap¬ 
plicant, and by other qualified experts selected by the 
Board. 

Our witness, as I pointed out, will be General Wilby.; 
Also Mr. Franklin R. Leerburger, electrical engineer of| 

| 
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New York City, who will present data and testimony on 
power requirements and supply and on the absorption of 
the St. Lawrence power. Mr. S. E. Schultz, Chief Engi¬ 
neer, Bonneville Power Administration, who will present 
data and testimony on transmission costs and transmission 
problems connected with large hydro power projects. Mr. 
Schultz is on leave of absence from the Bonneville Power 
Administration to appear here as a witness presented by 
the Power Authority at this hearing. Mr. A. N. Galloway, 
recently retired, Deputy Comptroller of the State of New 
York Municipal Affairs Division, will present data and 
testimony on financial problems in connection with this 
project. 

57 Presiding Examiner: Mr. Gatchell. 

Mr. Gatchell: If the Commission please, and the 

58 Presiding Examiner, the application before the Com¬ 
mission at this time, filed by the Power Authority 

of the State of New York to authorize construction and 
operation of a power development on the International 
Rapids Section of the St. Lawrence River, raises some 
factual and legal questions which the Commission must 
decide. Speaking on behalf of the staff of the Commission, 
may I say that we will endeavor to see that those factual 
matters which we regard as important to your decision 
of this case are fully presented on the record. 

Up to the present time the staff has found no legal or 
factual reason which would call for a denial of the applica¬ 
tion as filed. However, before the question is reached as 
to whether the application should be approved, the Com¬ 
mission is faced with the determination called for by sec¬ 
tion 7(b) of the Federal Power Act, under which the Com¬ 
mission must refuse any application if, in its judgment, 
the development should be undertaken by the United States 
itself. 

The staff has no direct evidence which it proposes to 
present upon the proposition as to whether the United 
States itself should undertake this power development. It 
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is, of course, a matter of such wide knowledge that it needs 
nothing further than a mere statement from me that ijhis 
power development is a part of the comprehensive plan 
proposed for development of the International Rapids 
Section which would embrace also the Seaway. The 

59 Seaway, however, is not before the Commission in 
this application. The application here proposed 

deals with solely the power facilities and such part of the 
facilities which would be of joint use to the power and the 
Seaway as might be constructed as a part of the poVer 
project. 

However, in examining whether or not the power fa¬ 
cilities for which the application is sought should be au¬ 
thorized by a license, it would seem to the stall that it is 
necessary for the Commission to also examine the question 
as to whether those power facilities and joint facilities! as 
here proposed would interfere with, prevent or hinder the 
ultimate construction of the Seaway itself. I take it that 
the Seaw T ay is of such size that the ultimate decision! as 
to its construction is one for congressional consideration, 
but the Commission, in deciding whether it would author¬ 
ize a license as applied for, must under the very natjire 
of this case examine into the effect which these power;fa¬ 
cilities might have upon the Seaway. 

Now, it is the position of the Army Engineers that the 
application should be approved. The staff will call Gen¬ 
eral Feringa, Chief of the Civil Functions Division of ;the 
Office, Chief of Engineers, Department of the Army, \Hio 
will testify on behalf of the Chief of Engineers, andj in 
his presentation he will cover the relationship |be- 

60 tween the project here proposed for power purposes 
and the ultimate development of the entire compre¬ 
hensive project embracing also the Seaway. 

In addition to the testimony of General Feringa, the staff 
proposes to present Mr. E. Robert de Luccia, Chief of the 
Commission’s Bureau of Power, and a report by that offi¬ 
cer upon the application as it is filed. 

Now, reference has been made initially here to the tact 

that section 10(a) requires a comprehensive development 

i 

i 
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before any license may be authorized. A compre- 
61 hensive development naturally must embrace all of 
the uses of a public nature which might be made 
of any particular river section. 

The application which is before you is predicated upon 
a survey by the Army Engineers, undertaken at a cost of 
some $1,400,000, the most complete survey of a section of 
a river for ultimate development of any of those which 
have come before this Commission. And in the opinion 
of those engineers wdio are charged with responsibility for 
protection of navigation interests, the conclusion is reached 
that this project as here proposed is best adapted to a 
comprehensive development of the stream. 

That will be the position which the staff will take with 
respect to the evidence here. We do not, by this means, 
intend to suggest that the Commission is not entirely free 
to reach a contrary conclusion, but merely that the staff 
is presenting this conclusion to you as the conclusion of 
those engineers in the United States Government who are 
primarily charged with responsibility for protection of 
interests lying outside of the responsibility of this Com¬ 
mission further than to see that section 10(a) is fully 
complied wfith by the license authorized, if a license should 
be authorized. 

83 Mr. Goetz: General Wilby, Chairman of the Pow¬ 
er Authority. 

Thereupon,— 

Francis B. Wilby 

was called as a witness and, having been first duly sw^orn, 
was examined and testified as follows: 

Direct Examination 

BY Mr. Goetz: 

Q. General Wilby, will you please state your name 

84 for the record? A. Francis B. Wilby. 

Q. Are you an official of the Power Authority of 
the State of New York? A. Yes, I am the Chairman of 
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the Board of Trustees of that body, which Board of:five 
members was appointed by the Governor of the State. The 
trustees function as the executive head of the agencyi 

Q. Prior to becoming chairman of the Power Authority, 
were you an officer in the United States Army? A. Yes. 
I was graduated from West Point in 1905 and until I was 
retired in 1946 as a Major General I continually served as 
an officer of the Corps of Engineers. 

Q. General, will you please state for the record the 
specific assignments you had during your service as an 
officer in the Army? 

85 The Witness: I was in the Corps of Engineers, 
United States Army, from 1905 to 1946. I seryed 

in the First Engineers, the First Division, AEF, during 
World War I; was on the General Staff in the War Depart¬ 
ment 1924 to 1928; District Engineer, Memphis Engineer 
District, 1928 to 1931; Chief of the Military Division, Ofjfice 
of the Chief of Engineers, from 1931 to 1935; Division 
Engineer at New Orleans in charge of river and harlpor 
improvements in the Gulf of Mexico Division from Mexico 
to Florida and a member of the Mississippi River Com¬ 
mission from 1935 to 1938; Division Engineer of the North 
Atlantic Division at New York in charge of river and har¬ 
bor improvements from the Canadian frontier to the Dela¬ 
ware Capes and member of the Board of Engineers for 
Rivers and Harbors from 1938 to 1939; Chief of Staff, 
First Army, 1939 to 1941; Commanding General of the 
First Corps Area, New England, at Boston, in 1941; Su¬ 
perintendent, U. S. Military Academy, West Point, fr(j>m 
1942 to 1945; retired as Major General in charge of the 
Fort Belvoir, Virginia, in 1946; Chairman of the Power 
Authority for the State of New York since. 

BY Mr. Goetz: 

i 

i 

Q. As a former officer in the United States Army, weire 
you at any time associated with projects somewhat 

86 similar to the one before the Commission at this 
time? A. As a young officer I was in charge of the 
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design section of the Ohio River Board as recorded of the 
Board in charge of the design of the locks and dams on 
the Ohio River. I was later placed in charge of the con¬ 
struction of Dam 22, lock and dam, at Ravenswood, West 
Virginia, for about three years; when it was practically 
completed, I went to France in the First World War. 

I have had general supervisory control of many surveys 
on rivers in the United States where we were studying 
multiple-purpose projects similar to this one, including 
navigation, power, irrigation and flood control. And I was 
in charge of the Gulf of Mexico Division in New Orleans 
and also in the North Atlantic Division in New York and 
also on the reviewing of the same kind of projects on the 
River and Harbor Board in Washington. 

In all of those supervisory positions which I held on river 
and harbor work, I also had similar projects under con¬ 
struction in my division at the time. 

Q. Will you proceed now in your own way, General, to 
offer testimony on behalf of the Power Authority on its 
application for license, Project 2,000? 

87 The Witness: The Power Authority of the State 
of New York on July 16, 1948 filed an application 
with the Federal Power Commission for license under the 
Federal Power Act for Project No. 2000, located in St. 
Lawrence County, State of New York, in the International 
Rapids Section of the St. Lawrence River. This project 
covers one-half of a proposed hydroelectric power develop¬ 
ment on the New York-Ontario frontier with a potential 
capacity of 2,200,000 horsepower, to be jointly undertaken 
by the Power Authority of the State of New York, and 
the Hydro-Electric Power Commission of Ontario. 

In addition to the present proceeding for a license un¬ 
der the Federal Power Act, the Power Authority has filed 
an application for an order of approval of the project in 
its international phase by the International Joint Com¬ 
mission, pursuant to the Boundary Waters Treaty of 1909. 
A similar application has been filed under the Treaty by 
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the Hydro-Electric Power Commission of Ontario. 

88 It is the purpose of the Power Authority at tjiese 
hearings to present a complete description of the 

project and to place upon the record every fact which will 
aid the Federal Power Commission in passing upon the 
merits of the application in the public interest. 

At the outset, I wish to emphasize that the project as 
presented here is the result of thorough field survey^ at 
the site, extensive engineering work, and constructive plan¬ 
ning on the part of many public agencies, not only in j the 
United States but in the Dominion of Canada as well. 

The Power Authority of the State of New York and j the 
Hydro Electric Power Commission of Ontaria have for 
years cooperated with each other, and with agencies in 
the Federal and Dominion Governments, in perfecting j the 
plans for the development of the International Rapids Sec¬ 
tion which are before you. 

The main features proposed in our application were first 
recommended in the Joint Report, dated January 3, 1$41, 
submitted by the United States St. Lawrence Advisory 
Committee, consisting of representatives of the Depart¬ 
ment of State, the Corps of Engineers, United States Army, 
the Federal Powder Commission and the Power Authority 
of the State of New York, together with the Canadian 
Temporary Great Lakes St. Lawrence Basin C^m- 

89 mittee, consisting of representatives of the Depart¬ 
ment of External Affairs, the Department of Trans¬ 
port, the Hydro Electric Power Commission of Ontario, 
and the Quebec Streams Commission. 

Since that report was filed, the Power Authority and 
the Hydro Electric Power Commission have also actiyelv 
cooperated in the work successfully carried forward by 
the Corps of Engineers, United States Army, which lias 
resulted in preparation of plans and specifications for the 
major structures in the International Rapids Section pro¬ 
posed in our application. 

The project before you, accordingly, is designed not 
only to meet the immediate, urgent need for hydro electric 
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power in the populous and productive area adjacent to the 
project, but also to conform with recommendations here¬ 
tofore made by the principal engineering, power, and navi¬ 
gation agencies of the United States and Canadian Gov¬ 
ernments. It is presented here by the Power Authority 
as a project adaptable to and in aid of the plans of the 
two Governments for further improvements of the Great 
Lakes-St. Lawrence System to serve their mutual inter¬ 
ests of defense, and in all respects to realize the widest 
possible public benefit in the use of an invaluable natural 
resource. 

For the purposes of this hearing, the Powder Authority 
has prepared a series of 48 maps, charts, drawings, 
90 and other exhibits designed to present a graphic 
and complete exposition of the project w r e propose 
under the New York-Ontario Power Priority Plan. 
98 The basic plans for development of the Interna¬ 
tional Rapids Section which w’e have incorporated 
in our application wrere prepared by the Corps of Engi¬ 
neers, United States Army, in cooperation with the Power 
Authority of the State of New York, the Hydro Electric 
Powrer Commission of Ontario, the Federal Powder Com¬ 
mission, and other agencies in both countries represented 
on the United States-St. Lawrence Advisory Committee 
and the Canadian Temporary Great Lakes-St. Lawrence 
Basin Committee. 

A general plan for development of the International 
Rapids Section, comprising the Dual Purpose Plan, was 
recommended by the United States and the Canadian ad¬ 
visory committees in their Joint Report dated January 
3,1941. Meanwhile, the Chief of Engineers had established 
a special engineer district at Massena, New York, known 
as the St. Lawnence River District. Through this District 
office, the Corps of Engineers conducted channel explora¬ 
tions, soil analyses, foundation tests, core borings and other 
surveys at the site from November 1940 until May 1942. 

Leading civilian engineering firms were engaged under 
contract by the Corps of Engineers to assist in subsurface 


281 


explorations and to prepare plans and specifications un¬ 
der the supervision of the Corps for the major structures 
in the International Rapids Section. The thorough fiature 
of this work was described in the statement presented 
February 20, 1946 at public hearings of the 1 Sub- 

99 committee, Committee on Foreign Relations, United 
States Senate, by the Chief of Engineers, Lieutenant 

General Raymond A. Wheeler; General Wheeler s^id in 
part: 

** Surface and subsurface explorations were carried out 
to provide detailed information regarding foundations con¬ 
ditions, not only at the sites tentatively selected but at 
numerous alternate sites, in order that the best location 
could be selected. j 

“Throughout the work it was the aim of the district 
engineer to perfect the plans, complete the designs,! and 
prepare contract drawings and specifications so that the 
work could be entered into with the least possible delay. 
As a result, in some cases complete plans and specifications 
have been prepared . . . 

“As an indication of the type of work engaged in by 
the St. Lawrence River District, it can be stated that ex¬ 
ploratory investigations were conducted at the sites of pro¬ 
posed channels, cut-offs and structures to determine 1 the 
nature and condition of the overburden and bedrock. | Ex¬ 
plorations also were conducted to locate suitable sources 
of materials for use as concrete aggregate, highway lem- 
bankments, and so forth. These operations consisted of 
extensive geological reconnaissance, drilling in both oyer- 
burden and bedrock, the determination of bedrock 

100 elevation, the excavation of test pits and drilling 
of holes . . . 

“To insure proper hydraulic conditions both for poiver 
and navigation, a model study has been made at the Vicks¬ 
burg Laboratory of the Galop Island Section.” 

That is on page 165, Hearings, Subcommittee, Commit¬ 
tee on Foreign Relations, United States Senate, 79th Con¬ 
gress 2nd Session on S. J. Res. 104. 
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The results of this work are incorporated in the report 
of the Corps of Engineers dated April 30, 1942, in 39 
volumes with addenda. This comprehensive report, to¬ 
gether with the reports on the results of the model tests 
at the Vicksburg Laboratory, have been filed by the Corps 
of Engineers with the Federal Power Commission and with 
the Power Authority as agencies represented on the United 
States St. Lawrence Advisory Committee. 

A detailed description of each of the features set forth 
in our application is contained in the report of the Corps 
of Engineers of April 30, 1942. 

The main features of the proposed development of the 
International Rapids Section under the Power Priority 
Plan are fully described in our application and accompany¬ 
ing exhibits. The major structures to be built are the 
Barnhart Island Power House and the Long Sault Dam. 

I think Mr. Sattem can point them out on the chart on the 
left wall of the room for the benefit of those who 
101 don’t know. 

The Barnhart Island Power House will extend 
from the lower end of Barnhart Island in the St. Lawrence 
River, near Massena, New York, to the Canadian shore, 
near Cornwall, Ontario. The New York-Ontario boundary 
line will pass through the center of the power house, the 
longest structure of its kind in the world, about 3400 feet 
in length, requiring 6,000,000 cubic yards of earth excava¬ 
tion and 2,000,000 cubic yards of concrete. On each side 
of the boundary line, 18 turbine-generators will be installed, 
rated at 61,100 horsepower each at 81-foot head. The New 
York and Ontario sections of the power house will each util¬ 
ize one-half the natural flow of the river, producing an 
annual average of 6,300,000,000 kilowatt hours of hydro¬ 
electric energy; or a total of 12,600,000,000 kilowatt hours. 

The Long Sault Dam will extend from the head of Barn¬ 
hart Island to the New York Shore. This dam will divert 
the flow of the river through the tumultuous Long Sault 
Rapids of the St. Lawrence to the Barnhart Island Power 
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House, raising the pool about 700 feet and creating a gross 
head of about 85 feet. It is designed as a curved conicrete 
structure, over 2900 feet long, 150 feet high above the 
foundations, containing 660,000 cubic yards of concrete. 
The dam will have forty 50-foot sluices capable of 

102 discharging the maximum flow of the St. Lawijence. 
The average mean monthly outflow of the river is 

237,000 cubic second feet, and is remarkably constant due 
to the natural reservoirs provided by the Great Lakes, 
which discharge through the St. Lawrence. 

As shown in our application and exhibits, the major 
structures to be erected in the International Rapids j Sec¬ 
tion, including the Long Sault Dam and the Barnhart 
Island Power House structure, which serves as an extension 
of the dam, will be built under the Power Priority Plin at 
the same sites and in the same manner as proposed uinder 
the Dual Purpose Plan. These structures are necessary 
to raise the pool for the power development. They will be 
equally essential in any plan for later improvement oi‘ the 
International Rapids Section for navigation purposes. 

Meanwhile, navigation through the International Rajpids 
Section will be fully maintained at the present controlling 
depths of existing canals and locks in this Section and in 
the Canadian sections of the St. Lawrence River, between 
Ogdensburg, New York, and Montreal, Quebec. This j will 
be accomplished by installation of the New Cornwall Lock 
on the Ontario side of the Barnhart Island Power House. 

Other work of great magnitude in this section of; the 
river which has been classified by the Corps of Engineers 
as common to power and navigation is the enlafrge- 

103 ment of the channel of the river. The greater ^art 
of this work is necessary to get the water down to 

the power house at proper velocity and volume, as well as 
to aid navigation. As shown in our application, in project 
maps, and in other exhibits, the modifications we propose 
in this work will permit later excavations to a depth of 
30 feet, at a cost relatively small in comparison with the 
work to be completed under the Power Priority Plan. | 
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Under the Dual Purpose Plan, it was proposed that 
the Long Sault Dam and the Barnhart Island Power House 
should be designed to provide for an ultimate, ordinary- 
operating level of 242.0 feet. Initially, for an experimental 
period, the water level at the power house was to be held at 
a maximum elevation of 238.0 feet. For this reason, it 
was proposed that a control dam, with a lock and sidecanal, 
be erected at a point 26 miles above the Long Sault Dam. 

Under the Power Priority Plan, it is proposed that ade¬ 
quate control facilities be installed at the Long Sault Dam 
itself, together with such channel enlargements as are 
necessary to comply fully with Regulation Methods Num¬ 
ber Five, as determined after complete hydraulic labora¬ 
tory model tests of the river channels and proposed struc¬ 
tures. Regulation Method Number Five was recommended 
by the Corps of Engineers, United States Army, in its 
1942 report— 

104 The Witness: It is based upon original studies 
and upon review of all previous studies of the flow 

and regulation of the St. Lawrence River in connection 
with the regulation of Lake Ontario levels, covering for the 
period 1861 to 1940. 

With the control facilities proposed, this method will 
permit initial operation of the powerhouse at full Lake 
Ontario level of 242.0 feet. This will make unnecessary the 
installation of the control dam and lock and side canal at 
a substantial saving in costs of construction and operation 
both for the power project and the later improvement of 
the river for navigation. 

The details of this method of control are set forth 

105 in Exhibit H and supplement thereto in our applica¬ 
tion and in Exhibits 12-19, submitted herewith. Those 

are already in the record. 

Presiding Examiner: Those are the ones which have 
been marked for identification? 

The Witness: Yes, Exhibits 12 to 19. 

Under the Power Priority Plan, the twro locks and side 
canal with 30-foot depth over the sills proposed under the 
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Dual Purpose Plan to bypass the Long Sault Dam will; not 
be installed. However, I call your attention to the drawing 
on the right wall of the room which shows the two locks 
and side canals in the Dual Purpose Plan which do not 
appear in the drawing on the left hand wall of the room 
which shows the Power Priority Plan complete. j 

These navigation works on the New York side of the 
Long Sault Dam can be installed later if authorized; by 
Congress without increasing the cost thereof or disturb¬ 
ing the major structures constructed under the PoVer 
Priority Plan. 

Mr. Gatchell: May I ask a general question? You say 
these navigation works on the New York side can be put 
in without increasing the cost of the same. You mean in¬ 
creasing the cost of the power facilities? 

The Witness: Without increasing the cost of the naviga¬ 
tion works. 

106 Mr. Gatchell: I wasn’t sure which you meajnt. 

You are saying that if the project is constructed; as 
you propose that so far as these two locks and the side 
canal that you have been speaking about, the cost of thpse 
navigation facilities will not be increased by reason of the 
construction of your facilities? 

The Witness: That’s correct. 

108 The Witness: In Exhibit N (Revised) of our up- 

109 plication, we have submitted cost estimates for the 
New York-Ontario Power Priority Plan for develop¬ 
ment of the International Rapids Section of the St. Law¬ 
rence River based on July 1948 prices. I request that this 
tabulation which has been marked for identification us 
Exhibit 22 be inserted at this point in the record. 

The Witness: The features listed in this exhibit ate 
described in detail in the 1942 report of the Corps of 
Engineers under the numbered features listed in Column! 1 
of the exhibit and taken from the 1942 report. 

110 The Witness: I would like to explain a little moif e 
clearly what that last statement was that I made 

about these feature numbers. 
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Presiding Examiner: All right. 

The Witness: If you look at Exhibit 22, you see a column 
headed “Feature.” Under that are a list of numbers oppo¬ 
site each feature on the list. Those numbers are the num¬ 
bers used by the Corps of Engineers in their 1942 report. 

The estimates have been prepared with the full coopera¬ 
tion and concurrence of engineers assigned for the work 
by the Power Authority, the North Atlantic Division Office 
of the Corps of Engineers, and the Hydro-Electric Power 
Commission of Ontario. 

The original estimates of the cost of developing the 
International Rapids Section were prepared by the Corps 
of Engineers after exhaustive investigation, as revised to 
May 1947 cost levels and submitted June 13, 1947 by the 
Chief of Engineers, Lieutenant General Raymond A. 
WTieeler. We have employed the orginal cost studies 

111 of the Corps of Engineers in preparing our esti¬ 
mates. We have allowed for the modifications of 

certain features under the Power Priority Plan, which I 
have described, and for changes in cost levels between 
May, 1947, and July, 1948, in order to bring the estimates 
up to date for the present year. 

On September 17, 1948, we requested review of these 
estimates by the Office of the Chief of Engineers. We were 
advised by General Wheeler on September 23, 1948, that 
based upon the work performed by the Corps of Engineers 
in connection with their detailed studies and estimates of 
the International Rapids Section, St. Lawrence River, the 
Office of the Chief of Engineers concurred generally in 
the adequacy of the estimates. I request that the letter of 
General WLeeler dated September 23,1948 be incorporated 
at this point in the record. 

112 The Witness: The total cost of $463,370,000 shown 
in the estimates Exhibit N (Revised) covers all the 

proposed work in the International Rapids Section, predi¬ 
cated on the high cost levels of July 1948. On all major 
structures, the estimates include from 18 to 25 per cent 
for contingencies. The estimates include an overall increase 
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of 16.83 per cent in the cost of the work at the Julyj 1948 
cost levels over the cost levels of May 1947, as sho^yn by 
the Engineering News-Record Construction Cost Index, 
which we have applied to the unit prices contained ih the 
original estimates of the Corps of Engineers. ! 

113 In the interest of conservatism and adequacy of 
the estimates, we have applied this index generally. 

No allowance has been made for reductions on major items 
and classifications for which present prices are substan¬ 
tially below the prices arrived at by general application of 
the construction index. Nor has any allowance been made 
for economies and reductions in the overall cost which may 
be achieved by staggering the installation of generating 
units and other power machinery to get the benefit of jnore 
favorable contract prices. 

Under the plan proposed, each of the two agencies will 
construct the works on its own side of the boundary iwith 
equalization of the total cost of the project by allocation 
of certain channel enlargement work in the river to oijie or 
the other of the agencies. Accordingly, the Power ; Au¬ 
thority would undertake to construct the Long Sault t>am, 
lying wholly within the State of New York, and one r half 
the Barnhart Island Power House structure which will 
be bisected by the international boundary. The Hydro 
Electric Power Commission would undertake to construct 
the other half of the Barnhart Lock of 14-foot depth on 
the Ontario side of the power house. Each agency Wpuld 
install its own turbines, generators, and other electrical 
equipment. 

114 Each agency would similarly undertake the |con- 
struction of dikes, relocation of railroads, highways, 

and so forth, and the rehabilitation of flooded areas oti its 
own side of the boundary. The costs assumed by 6ach 
agency would be equalized in the division of the work of 
channel enlargement, in the bed of the river itself, With¬ 
out regard to relatively minor variations from the inter¬ 
national boundary line, which follows generally the thread 
of the stream through the International Rapids Section.! 
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Under the revised estimates of cost of the New York- 
Ontario Power Priority Plan for the development of the 
International Rapids Section, amounting to a total of 
$463,374,000, based on July 1948 price levels, one-half the 
total cost or approximately $231,687,000, would be assumed 
by the Power Authority. 

The Witness: Exhibit No. 23 shows the total annual 
charges, unit energy costs, and potential revenues, based 
on estimates of cost of construction of the project 
115 as of July 1948. 

As this computation shows, the unit energy cost 
of the average annual output of 6,300,000,000 kilowatt-hours 
from the New York power plant would amount to 3.01 
mills per kilowatt-hour with an interest rate of 3.0 per cent 
and 3.20 mills per kilowatt-hour with an interest rate of 

3.5 per cent. 

Presiding Examiner: The fifth year which you talk about 
here is the first year of operation? Is that correct? 

The Witness: Yes, sir, that is exactly correct. With 
sales of primary energy within a range of from 3.5 mills to 

5.5 mills and of high-grade secondary energy within a range 
of from 1.5 mills to 2.25 mills, revenues from the New 
York power plant in the eighth year, after all generators 
w^ere installed, would amount to between $20,192,000 and 
$30,620,000 per annum. Later in the hearing, expert testi¬ 
mony will be presented on the basis of this computation, 
in respect to the marketing of St. Lawrence power and the 

financing of the project. 

138 The Witness: With the issuance of the license and 
the order of approval, it will be possible for the 
Power Authority to make final estimates on the cost of the 
approved works, and to determine fixed charges on the 
investment plus operation and maintenance costs, upon 
which the annual cost of St. Lawrence power and con¬ 
tracts for the marketing of the power will be based. 
151 Once the project is authorized, pursuant to the 
Federal Powrer Act and the Boundary Waters 
Treaty, the Power Authority will be able to proceed with 
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its plans for the marketing of St. Lawrence power. All 
contracts made for the sale or transmission of power must 
conform to the standards set up in the Power Authority- 
Act and must be negotiated under the procedure of public 
notice, open public hearings, and independent investigation 
and review which the Legislature of the State of New York 
has provided in the enactment of this law. The trustee¬ 
ship of this great natural resource can be adequately per¬ 
formed only by a faithful observance of the mandate of 
the Act, namely, that the project must be planned, built, 
and operated for the public benefit and under the inalien¬ 
able ownership of the people. 

The Power Authority cannot and does not waive any of 
the rights of the people of the State of New York in¬ 
volved in or connected with the project as set forth! in 
our application. Nor could we at this time antjiei- 
152 pate the exact nature of contracts for the market¬ 
ing and distribution of St. Lawrence power, or fore¬ 
close decisions which must be arrived at after the public 
hearings and review set forth in the Act. We are prepared, 
however, to the extent possible at this time, to outline 
our plans for carrying the project forward, once the license 
and the approval we seek have been granted. 

As we conceive it, the Power Authority Act definitely 
provides for the sale of St. Lawrence power under con¬ 
tracts to be negotiated with agencies engaged in the busi¬ 
ness of local distribution of electricity, including private 
utilities, municipal utilities, and rural electric cooperatives, 
and with industries at or near the site. The Act does hot 
contemplate that the Power Authority shall sell poWer 
directly to ultimate domestic, rural, or commercial cus¬ 
tomers or that it shall engage in local distribution in com¬ 
petition with existing agencies. 

The Power Authority has made thorough surveys i of 
power requirements and supply in New York State and lias 
reviewed reports of the Federal Power Commission $.nd 
the Hydro-Electric Power Commission of Ontario on po\yer 
requirements and supply throughout the area adjacent! to 

I 
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the project. The results of those surveys will be pre¬ 
sented later in this hearing. We are convinced by study of 
power requirements and supply in this populous, produc¬ 
tive region, that the development of St. Lawrence 

153 power as planned will (1) greatly strengthen power 
supply throughout the area, providing further secur¬ 
ity against the recurrence of shortages, breakdowns, and 
other emergencies; (2) supplement rather than displace 
existing utility plants and facilities, private or municipal, 
in New York State; (3) enhance and not impair the sales, 
revenues, and financial stability of existing private utility 
and municipal electric plants; (4) by interconnection of 
the St. Lawrence power project and interchange of power 
with systems in adjacent States and Provinces, make avail¬ 
able additional benefits to all such cooperating systems as 
well as to New York State and maximum benefits to cus¬ 
tomers for power and electric service. 

We believe that contracts can be successfully negotiated 
to accomplish these objectives in the public interest. The 
Act does not limit the Power Authority to the sale of all 
the power to one or more load centers of the State, to one 
or more industries at the site, or to one or more purchasers 
at the switching station at the power plant. In its enact¬ 
ment of the law, the Legislature of the State of New York 
gave to the Power Authority discretion in the exercise of 
freedom of contract— 

Presiding Examiner: Is that limited to sales within the 
State of New York? 

The Witness: It does not limit it. 

154 —such as any successful enterprise, public or private 
must possess. We believe that contracts can be nego¬ 
tiated for the sale of St. Lawrence power as rapidly as the 
plant comes into production within a reasonable period 
after the project is authorized. We expect to negotiate with 
the distributing agencies with absolute fairness and with 
due regard for the interests of all parties concerned. If, 
in the course of these negotiations, we find that additional 
enabling legislation is needed to protect the public inter- 
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est, we shall recommend such measures, within the scope 
of powers now exercised by other authorities in New York 
State and generally by other State power projects, in orjier 
to accomplish the public benefits set forth by the Legis¬ 
lature in the Power Authority Act. 

Presiding Examiner: Is that making recommendations 
to the State Legislature that you are talking about? 

The Witness: Yes, if necessary. 

The Power Authority does not consider the interchange 
of power or interconnections with power systems in neigh¬ 
boring States and Provinces as a detriment to the project 
or to customers for St. Lawrence power in the State! of 
New York. New York State has never enacted a law pro¬ 
hibiting the export of power produced within the State. 
In fact, the private utilities of the State have imported 
large supplies of power from Canada and are today inter¬ 
connected with power systems in Canada and i in 
155 neighboring States for the sale, purchase and inter¬ 
change of power. The strengthening of power sup¬ 
ply, improvement in power economies, the security against 
breakdowns, and other mutual benefits which can be Ob¬ 
tained from such interchanges and interconnections have 
been fully demonstrated in the Pacific Northwest and in 
other areas of our country. When the project is licensed 
and it is feasible to undertake plans for interchanges 
and interconnections with systems in adjacent States, shell 
plans, including provision for transmission and sale of 
power at reasonable rates, will be submitted to the Fed¬ 
eral Power Commission in accordance with the terms jof 
the Federal Power Act. 

In asking favorable action on our application for license 
for Project No. 2000, we place our case squarely on the 
ground of the urgent public need for new hydroelectric 
capacity which this development will create. 

This need is reflected in recurring power shortages 
Up-State New York, in the neighboring State of Vermont, 
in the Province of Ontario and in other areas in the vicin¬ 
ity of the project since the war and over the past year. 
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It is reflected in the continued growth of demand for 
more power and energy from domestic, rural, small com¬ 
mercial, and large commercial and industrial customers 
throughout this region. It is reflected in the increased 
use of oil, coal, gas, and other exhaustible natural re¬ 
sources, at an alarming rate, for the generation 
156 of electric power in steam plants in a region which 
produces no oil, coal, or other natural fuels in 
quantity. 

Considering all these factors, considering that New York 
State was designated as an acute power shortage area in 
World War I and World War II, considering the great 
concentration of population and industry in this region, 
considering the problems of national and hemisphere secur¬ 
ity which confront us today, we are convinced that any 
further delay in harnessing the St. Lawrence River, with 
the appalling waste involved in failing to utilize its poten¬ 
tial of 2,200,000 horsepower, cannot be justified. 

The need for this power, the shortages which have devel¬ 
oped in the United States and in Canada in the vicinity 
of the project, and studies and surveys showing that this 
power will be absorbed as soon as it is made available, will 
be presented in detail by later witnesses. 

166 The Witness: As Exhibits 24 to 28 indicate, over 
the period from the end of 1930 to the end of 1947, 
the rate of increase of total capacity of generating equip¬ 
ment in New York State was a little less than half that 
for the United States. Over the same period the rate of 
increase in hydro-electric generating capacity in New York 
State was only one-tenth that for the United States. 

Exhibits 29 to 32 show that the rate of increase of total 
energy production in New York State, from the end of 
1930 to the end of 1947, was slightly more than one-half 
that for the entire United States. Over the same period, 
the rate of increase of hydroelectric energy production in 
New York State was only about one-sixth that for the 
United States as a whole. 
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The relative decline in hydroelectric power capacity in 
New York State, as compared with steam capacity, and as 
contrasted with hydroelectric expansion in other areas, jhas 
inevitably been attended by (1) rising consumption of coal 
and oil in fuel power plants of the State; (2) higher costs 
to customers for electric service than prevail in areas with 
developed hydro; and (3) a lower rate of usage of elec¬ 
tricity and electrical appliances than prevails in such areas. 

As indicated in Exhibit 33 and Exhibit 34, consumption 
of coal and oil for production of electric energy in 

167 power plants in New York State has increased enor¬ 
mously from World War I through the years fol¬ 
lowing World War II. Consumption of bituminous coal 
reached its peak in 1943, at the time of greatest need; of 
fuel for domestic supply and war production, with a total 
of 10,316,253 tons. Consumption of oil reached a total; of 
1,505,707 barrels in 1941, during the national defense emer¬ 
gency, and after declining during the war rose to a hew 
all-time high of 2,206,127 barrels in 1946. The consuihp- 
tion of these exhaustible fuels in New York State has pro¬ 
ceeded at a rate far in excess of that of any year priori to 
the war and at a higher rate than for the United States 
as a whole, as shown in Exhibit 35. 

>The relatively higher average cost per kilowatt-hour 
for the major classes of customers for electric services in 
New York State and the lower usage by residential or 
domestic customers in New York State, as reflected in 
average annual kilowatt-hour sales, is shown in Exhibits 
36 to 39, inclusive. 

Electric power requirements and supply in New York 
State, by major electric utility systems, are shown for 
the year 1947 in the table, Exhibit 40. Power requirements 
and supply for Power Supply Area 3, comprising Up- 
State New York, Power Supply Area 4, comprising Metro¬ 
politan New York, and Power Supply Areas 3 and 4 'in 
combination, are shown in the charts, Exhibits 41 to 43 
inclusive. The location of the principal utility s^s- 

168 terns of the State is shown on the map, Exhibit 44, 


i 



294 


and municipal and rural electric cooperative systems on 
the map, Exhibit 45. Transmission distances from Massena 
are shown on the map, Exhibit 46. 

In appraising the need for development of St. Lawrence 
power, the large imports of electric energy from Canada to 
the United States, chiefly to New York State, must be con¬ 
sidered. Without these heavy imports, exceeding in 1943- 
46 2,000,000,000 kilowatt-hours per annum, it is obvious 
that recurring power shortages in New York State in recent 
years would have been even more acute. The volume of 
these imports is shown in the table, Exhibit 47, and the 
accompanying chart, Exhibit 48. 

We believe that the facts establish an overwhelming 
case of the St. Lawrence development. We believe that 
the cooperation of the accredited agencies of the State of 
New York and the Province of Ontario in presenting plans 
to initiate this project not only serves urgent public needs 
in New York and in Ontario, but also that completion of 
the project will be in the general public interst in both 
countries. 

We wish to acknowledge the prompt action taken by 
the Federal Power Commission to expedite public hear¬ 
ings for the consideration of these plans on their merits. 

We hope for a timely and favorable decision on 
169 our application that will enable us to go forward, 
in cooperation with our neighbors, with the early 
construction of the project. 

181 Cross Examination 

BY Mr. Gatchell: 

Q. General, I understand that in your presentation as 
Chairman of the Board of Trustees of the Power Authority 
you have given us a broad picture of the application as 
presented. Now, do you know of any transmission lines that 
are owned by the United States that are in close proximity 
to the proposed power plant? A. Yes. 
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Q. Where? A. Massena-Taylorville line. That was built 
as an emergency measure during the war from Masseiia to 
Taylorville, New York. 

Q. Do you know approximately the length of that line? 
Is it about a hundred miles? A. About that. 

Q. All right, sir. Now, do you know by whom—what 
agency—that line is supervised or under control? A. It is 
in the hands of the War Assets Administration pow, 
sir. 

182 Q. Have you had any negotiations with the War 
Assets Administration with respect to that line? 

A. Yes, we have had several conferences with them, j 
Q. What has been your purpose on behalf of the Power 
Authority? A. We had objected to any disposition qf it 
by the War Assets Administration except to the state or 
other public body. The original law which authorized the 
construction contained a provision to that effect. I ckn’t 
quote it, and I haven’t got it with me. 

Q. That’s all right. It is a provision giving public bodies 
preference? A. Priority in the sale of it after the yar. 

Q. Yes, sir. Have you certified to the War Assets Ad¬ 
ministration that you as a public agency desired to use 
this line if the plant should be constructed? A. Yes,i we 
have. 

Q. So that the possibility of your using it is not;yet 
foreclosed? A. That is correct. 

Q. Do you have any idea of the voltage of this line? Is 
it a high-voltage line or a low-voltage line? A. High- 
voltage line. 

Q. Do you know the capacity? A. I think around 220 
kv’s. 

183 Q. Now, do you know whether it has been main¬ 
tained in first class condition? A. Yes. 

Q. Has it been? A. It has so far as I know, yes. 

Q. As far as you know? Have you discussed with War 
Assets at all the problem of any deferred maintenance? 
A. We did discuss it, and they didn’t feel inclined to spend 
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any money on it. But, as far as that goes, it will not de¬ 
teriorate in a short period of time very much. 

184 Q. You referred yesterday to the State authoriza¬ 
tion creating the Power Authority and read from 

sections of the law. As I read the application for license, 
you asked for a license under the Federal Power Act, and 
I assume that you intend to accept a license subject to all 
of the proper terms and conditions of that Act. Is that 
assumption correct? A. Yes. 

Q. Do you, as Chairman of the Board of Trustees, have 
any reservations with respect to the provisions of the Fed¬ 
eral Power Act if those provisions are made applicable to 
your project? A. No, sir. 

Q. Now, is there any provision in the State authoriza¬ 
tion so far as you are aw^are, as Chairman of the Board 
of Trustees,—is there any provision which would prohibit 
the Power Authority from agreeing to a price for the 
acquisition of this property in the event the property should 
eventually be acquired by the United States? A. Will you 
repeat that? 

Presiding Examiner: Read the question back, Mr. 
Reporter. 

185 (The reporter read the pending question.) 

The Witness: I understand that that applies to 
the present date. 

BY Mr. Gatchell: 

Q. No. You, of course, have no project now. But the 
statute provides that in event of acquisition by the United 
States at the end of the license period, the acquisition price 
should be fixed on the formula of net investment. Now, is 
there any prohibition so far as you know in the State au¬ 
thorization act which would prevent the Power Authority 
from agreeing to that determination of the acquisition 
price? A. When and if the sale is to be made? 

Q. Yes, sir. A. That is not at the present time or in the 
near future. 
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Q. No. sir. A. There is something in the act that j pro¬ 
hibits the sale. 

Q. I understand. I was not asking you that. There was 
a provision in the Federal Power Act whereby the acqui¬ 
sition price would be determined under the formula oi^ net 
investment. Now, all that I am asking you, General, is do 
you know whether there is any provision in your state act 
prohibiting the Power Authority from agreeing to that 
formula? A. No, sir I don’t think there is any 

186 thing in our state act prohibiting that. 

Q. Has the Board of Trustees given consideration 
to the issuance of revenue bonds to finance this project? 
A. Yes. 

Q. Are such bonds a possible means of raising the reve¬ 
nue necessary to finance it? A. Yes. 

Q. Those negotations, I take it, have been in a pre¬ 
liminary stage? A. Yes, very preliminary stage, and there 
will be a witness later who will go into that in more derail. 

Q. But I was dealing with your position as Chairmah of 
the Board. A. Yes. 

Q. Do you, as Chairman of the Board, regard your'au¬ 
thority as sufficient for the issuance of revenue bonds for 
the money to finance your project? A. There may be s6me 
question of some features of those bonds which may have 
to be clarified by legislation, and, if so, we propose to ask 
for such legislation. 

Q. Well, the Commission though would want to know 
in authorizing a license whether there was a possibility 
that additional legislation must be sought or— A. There 
is such a possibility. 

187 Q. There is 9uch a possibility? A. (The withess 
nodded affirmatively.) 

Q. Now, will that phase of it be covered by a later witnjess 
or not? A. Yes, in a little bit more detail than I havd. 

Q. All right, sir. 

Mr. Goetz: May I ask a question there at that pointy 

Mr. Gatchell: Yes. 

i 
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Mr. Goetz: General, the present provisions of the act 
would fully authorize the Power Authority to issue revenue 
bonds, would it not? 

The Witness: Yes. 

Mr. Goetz: And there is no question in your mind but 
what we could go ahead under the present act and do that? 
The Witness: No. 

Mr. Goetz: So that any amendments would not be neces¬ 
sary for the purpose of issuing bonds ? 

The Witness: It might be advisable. They aren 7 t abso¬ 
lutely necessary. 

Mr. Goetz: You don’t feel it is advisable, do you sir? 
The Witness: Well, I think that there may be some de¬ 
tail that might come up that may have to be covered by 
legislation, but we have the authority to issue bonds in the 
act very definitely now. 

194 Mr. Gatchell: Now, yesterday, General, you re¬ 
ferred to the fact that there are no laws in the State 

of New York prohibiting the export of electric energy from 
the state, and you mentioned the interchanges that had 
been made and are now being made, but may I ask if you 
plan to construct any transmission lines to the Vermont 
state border for the export of energy from your project? 
A. Mr. Gatchell, I would like to refer to my testimony yes¬ 
terday on the subject which covers it as completely' as I 
can at this time. 

Q. All right. Well, General, I have your testimony as 
you gave it yesterday. I do not mean to ask you to repeat. 
A. On page 153 of the record—there is one paragraph on 
page 153 of the record which covers it as completely as I 
can at this time. 

195 Q. I didn’t get the record until just before coming 
into the meeting, so— A. Turn to page 153 of the 

record. 

Q. What lines? A. The paragraph beginning: “We be¬ 
lieve that contracts can be successfully negotiated.” 
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Q. All right. Now, that would look to me— A. ; That 
paragraph covers it just as completely as I can coyer it 
at this time. 

Q. Would you object to me asking you some questions, 
General, to see if I can get my own understanding ai little 
better? A. All right. 

Q. As I took your testimony yesterday, you merely would 
enter into contracts with any company that came toj your 
plant and offered to pay a price which you were willing to 
sell the energy for, and if they took it across the state line 
that would be all right with you. A. What do you mean to 
“come to”? 

Q. If they built transmission lines up to your prbject. 
A. We haven’t said that. 


Q. How do you propose to get it to them? A. Some 
body’s got to build the transmission lines. 

Q. All right. You don’t propose to do that? A. 
196 We may have to. 

Q. You may have to? A. (The witness nddded 
affirmatively.) 

Q. Well, now, have you in your deliberations oft the 
Board decided as to whether there should be any limit on 
the amount of power exported to Vermont? A. No' ? sir. 
We feel that interconnections between states within reach 
of the plant will be of mutual benefit, but as for alloting 
any quota to different states we have not even discussed it. 

Q. You have not? Is that as to either maximum or jnini- 
mum quotas? A. No, sir. 

Q. Now, while you only mentioned Vermont yesterday, 
would you limit your export of power solely to Vermont or 


would you include New Hampshire? 


A. No reason 


why 


we should limit it to Vermont alone. There are several 


other states within reach. 

Q. Massachusetts would be one? A. They are within 
reach. 

Q. Would Connecticut be another one? A. Connecticut 
is within reach. 

Q. Pennsylvania? A. A small part of Pennsylvania. 
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Q. Any of New Jersey? A. Some of New 

197 Jersey. 

Q. And, as I understand it, the Board has not 
given consideration as to whether the contracts in this re¬ 
spect should be for firm or dump power? A. We haven’t 
gotten that far, sir. 

Q. You have not? A. No. 

Q. Now, is there any assurance that if a license should 
be authorized any of these states to which power may be 
exported on an economic basis—is there any assurance that 
they will be able to secure some reasonable quantity of 
energy from your project? A. There is no reason why they 
shouldn’t. 

Q. Well, that, General, is merely that they have to take 
their chances. Now, they are vitally interested in this, cer¬ 
tainly as evidenced by the presence of the Chairman of 
the Vermont Commission here and letters which we have 
received and the hearings which have been held before the 
Senate Committees from time to time. They have shown a 
very deep interest in the power supply made available if 
this power plant is built. And that is why I was trying to 
see what assurance could be given to them. A. There is 
no assurance that I can give you today, but I think as the 
plan is -worked out there will be a better idea of just what 
assurance they can get. We propose to sell it to 

198 those who can use it. 

Q. Yes, sir. And, of course, your desire would be 
to make the best terms you could? A. That’s right. 

Q. And if those terms were very favorable to local in¬ 
dustries and all of the energy was contracted for, the other 
states might find themselves without any? A. Might find 
themselves without any, yes, sir. 

Q. So, I was looking to that eventuality, which is some¬ 
thing that is certainly a possibility. Would you object as 
Chairman of the Board, if you could speak for the Board 
we would like to know,—would you object to a condition in 
the license prescribing some quota fixed out under some 
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equitable arrangement entered into whereby these other 
states could be assured of some part of this power! A. I 
think as a general policy that would be very objectionable, 
Mr. Gatchell. 

Q. It would be? A. Because we want to sell the power 
for the benefit of all the people, not only New York State 
but anybody else, and if you try to allot quotas to different 
states I think that you will restrict us so that we can ft ac¬ 
complish that purpose. 

Q. Now, as I understand it, your rates in these contracts 
must be fixed in accordance with the standards; that 

199 are laid down in your act. A. That’s right, sir. 

Q. Your rates would not be subject to the jNew 
York State Public Service Commission, would they? A. 
As I understand it they are not. 

Q. They would not? Well, if that was so, and you ac¬ 
cepted a license subject to the Federal Power Act, ha<l you 
given any consideration as to whether objection would be 
raised to a regulation of your rates under Sections 19| and 
20 of that act? A. I haven’t personally. 

Q. You have not? Do you know whether that has been 
discussed by your Board? A. I don’t think it has, sjir. 

Q. You don’t think it has? Well, would you personally 
have any objection to such regulation if it should be—j A. 
I’d like to read the section you are quoting. 

Q. You are not prepared to answer? A. I am not pre¬ 
pared to answer. 

Q. That’s all right, General. General, I asked you a 
couple of questions yesterday about one of your items of 
operating cost, annual cost, payment in lieu of taxes. And 
I don’t mean to repeat the question, but I didn’t have! the 
record to check up to see what your answer was, and I am 
not sure that I correctly understand you. Has, the 

200 Board itself, as a Board, felt that they were liable 
to payment of state or county or municipal taxes 

for the property? A. I believe they have. Now, as I $aid 
earlier, this whole question of sale of power is in its! in¬ 
fancy in discussion in our Board. We haven’t gone into 

i 
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it as a Board in great detail yet, but we will. This compu¬ 
tation which was marked for identification yesterday, from 
which the 1.4 in lieu of taxes has been taken, was approved 
by the Board. 

Q. I understand that, but, of course, the matter of taxes 
is a rather important element of cost, and I was wondering 
if you recall any discussion of the payment of county or 
municipal taxes or state taxes. A. Yes, we have discussed 
it informally in the Board several times. 

Q. Has it been your feeling that you are so liable? A. 
I think the general majority of the Board feel that. 

Q. That you are? A. Yes. 

Q. Now, has there been any feeling as far as you can 
recall that if you are not liable to the payment of such taxes 
that you should as a matter of equity make a payment in 
lieu of taxes? A. I meant that when I just answered the 
previous question. 

201 Q. I beg your pardon. A. I didn’t get your other 
question right then. 

Q. Then you—A. Payment in lieu of taxes? We believe 
we are liable for setting up a charge in lieu of taxes. 

Q. I beg your pardon. Not that you would be legally 
responsible for paying taxes? A. No. I didn’t understand 
your other question. 

Q. Well, I am sorry, General. I had no desire to mis¬ 
lead you. That is, the Board feels that it is not legally 
responsible for paying taxes? A. That’s right. 

Q. But that there should be some payment in lieu of 
taxes? A. That’s right, sir. 

219 Presiding Examiner: All right; now your re¬ 
direct. 

Redirect Examination 
By Mr. Goetz: 

220 Q. General Wilby, will you please refer to page 
155 of the transcript. A. I have it. 
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Q. Beginning at line 7, through line 12. Mr. Gattehell 
asked this morning a question concerning rates for enjsrgy 
charged by the Power Authority, and I ask you if that 
isn’t a response to his question. A. If I recall the question, 
I believe it is. 

Q. So that it is the intention of the Power Authority, 
in the event it should make interstate sales of energy, to 
submit those rates to the Federal Power Commission in 
accordance with the terms of the Federal Power Act? A. 
That is correct, yes. 

Mr. Goetz: That is all, Mr. Examiner. 

Presiding Examiner: Do you have any recross? 

Mr. Gatchell: No, sir. 

Presiding Examiner: If not, the witness is excused. 
326 Presiding Examiner: All right. General, if you 
will take the stand. 


Thereupon, — 

Brigadier General P. A. Peringa, U.S. Army was called 
as a witness and, having been first duly sworn, wasj ex¬ 
amined and testified as follows: 

Direct Examination 

By Mr. Gatchell: 


Q. General, will you please state your name and 
327 present position? A. I am Brigadier General Pj A. 

Feringa. I am Assistant Chief of Engineers for 
Civil Works. I am stationed in Washington. I have| an 
office at Graveley Point, which is the office for the Chief 
of Engineers. 

Q. General, we are engaged in a hearing on an applica¬ 
tion filed by the Power Authority of the State of New 
York for construction of the power project in the Inter¬ 
national Rapids Section of the St. Lawrence River. This 
application has been submitted to the Chief of Engineers 
as Project No. 2000. Are you personally familiar vdth 
the position of your office on this application? A. I am. 
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Q. Has your office made a study of the plans as sub¬ 
mitted? A. My office has. 

Q. And has the Chief of Engineers approved the plans 
as submitted in general? A. He has. 

Q. General, if you will proceed to tell us about the ex¬ 
amination which has been made and the earlier engineering 
reports that have been prepared under your office so that 
we may know what the Chief of Engineers and the Corps 
of Engineers have done with respect to this application 
and the development of the International Rapids 

328 Section. A. I will be glad to do so. Mr. Presiding 
Examiner, inasmuch as we attach a tremendous 

amount of importance to this project, I have prepared 
a rather careful statement, and with your permission I 
would like to read that and then be available for any ques¬ 
tions. 

Presiding Examiner: I presume there will be no objec¬ 
tion to that. It seems like a logical practice and has been 
followed with some other witnesses rather largely. 

Mr. Gatchell: Yes, sir. 

Presiding Examiner: Continue. 

The Witness: Mr. Chairman, responsive to a request 
from the Federal Powder Commission, the Chief of Engi¬ 
neers, General Wheeler, has instructed me to appear be¬ 
fore you to testify concerning the degree to w T hich plans 
and specifications have heretofore been completed for the 
development of the International Rapids Section, the ac¬ 
curacy of estimated costs, and the effect that the separate 
powder development would have on the later provisions of 
deep-draft navigation facilities. 

Many reports by leading engineers have been made set¬ 
ting forth plans and cost estimates for the St. Lawrence 
Seaway and Power Project, including the development of 
the International Rapids Section of the St. Lawrence River, 
now involved in the application for a license from 

329 the Federal Power Commission. Considering the 
period since 1920, the technical documents of special 

note are as follows: 
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Report of 1921 by Colonel Wooten, Corps of Engineers, 
and Mr. Bowden, Chief Engineer, Canadian Department 
of Railways and Canals, made a part of the report of the 
International Joint Commission submitted to Congress in 
1922 and printed as Senate Document 114, 67th Congress, 
2d Session. 

Report of 1926 by a Joint Board of Engineers appointed 
by the two Governments, printed as Senate Document 183, 
69th Congress, 2d Session. The American group consisted 
of General Jadwin, Chief of Engineers, U. S. Army, and 
Colonels Kelly and Pillsbury, Corps of Engineers. 

Report of 1932 by the Reconvened Joint Board of Engi¬ 
neers which dealt with the International Rapids Section 
only. The American section of this group consistedj of 
Colonel Ferguson, Colonel Markham and Major Reybold. 

As an aside, it is interesting to realize that Colonel Mark¬ 
ham afterward became Chief of Engineers, and Major 
Reybold afterward became Chief of Engineers. 

Report of 1940-1941 by a Board of Engineers repre¬ 
senting Canada and the United States, concerning the Inter¬ 
national Rapids Section alone. General Robins, Assistant 
Chief of Engineers, Corps of Engineers, Mr. McWhorter, 
Chief Engineer of the Federal Power Commission, 
330 and Mr. Cruise, Acting Chief Engineer of the ^ew 
York State Power Authority, comprised the Ameri¬ 
can technical group. 

With the advent of World War II, added significance was 
attached to the development of the St. Lawrence project. 
The President, by an Executive Order issued in October 
1940, directed the Corps of Engineers to prepare “pre¬ 
liminary plans and specifications” for the navigation-power 
development of the International Rapids Section. 

The Chief of Engineers established a special engineer 
district known as the St. Lawrence River District. He 
detailed an experienced engineer officer, Colonel Jobes, 
as District Engineer. Headquarters were opened in M]as- 
sena, New York, November 4, 1940. A competent engineer¬ 
ing and administrative organization was assembled, finally 
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numbering 300 members. The District Engineer’s report of 
39 volumes was submitted April 30, 1942 and the District 
was abolished May 1,1942. Cost of the survey was $1,407,- 
000 . 

Extended studies of each principal feature were under¬ 
taken. Surveys and subsurface explorations were carried 
out to provide detailed information regarding foundation 
conditions at numerous sites in order that the best loca¬ 
tion could be selected. Alternate designs and cost esti¬ 
mates were worked out and the most desirable plan was 
selected by comparison and elimination. Canadian engi¬ 
neers and many consultants joined in these discus- 
331 sions, at the request of the Corps of Engineers. 

Indicative of the type of work engage din by the 
St. Lawrence River District, exploratory investigations 
including extensive geological reconnaissance and drilling 
in both overburden and bedrock were conducted at the sites 
of proposed channels, cut-offs and structures to determine 
the nature and condition of the overburden and bedrock. 
Explorations were also conducted to locate suitable sources 
of materials for use as concrete aggregate, embankments, 
etc. Extensive drilling operations, totalling 10,500 lineal 
feet in bedrock and 24,000 lineal feet in overburden were 
carried out under contract by Sprague and Henwood, Inc., 
of Scranton, Pennsylvania. 

For the Long Sault Dam alone, for example, investiga¬ 
tions of overburden and bedrock for adequacy of founda¬ 
tions included the drilling of 40 holes totalling 1,436 feet 
in overburden and 1,915 feet in rock. Extensive supple¬ 
mentary seismic investigations were conducted. To deter¬ 
mine the characteristics of the overburden in the dam abut¬ 
ments and of foundations for the wing dams and dike, 36 
test pits and six trenches were excavated and sampled. 
Laboratory tests were made on soils and rock samples. 
Many deposits of sand and gravel within a radius of 50 
miles or more were sampled and tested at the Central 
Concrete Laboratory of the Corps of Engineers to deter- 
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mine the suitability of the materials for concrete 

332 aggregates. 

Plans and specifications for the main feature^ of 
this project were completed by our own forces except the 
plans and specifications for the powerhouse which were 
developed under a contract with the Harza Engineering 
Company of Chicago, Illinois, Consulting Engineers. 

Model study was made of the Galop Rapids Section at 
the hydraulic laboratory of the Corps of Engineersj at 
Vicksburg, Mississippi, to determine among other things 
the best location and suitable cross section of a channel 
through those rapids to assure proper hydraulic conditions 
both for power and navigation. 

Cost estimates for the dual-purpose project receiyed 
corresponding painstaking care. The cost of “works pri¬ 
marily for power” was based on prices existing in 1939 
as that was the latest year when definitely stable prices 
prevailed before the war for that type of work. The bal¬ 
ance of the estimate was based upon prices existing in 
1941, as accurate cost figures for that type of work w!ere 
then available. This resulted in the cost estimate of $32l,- 
117,000 for the International Section presented by the 
Chief of Engineers and printed on page 1G1 of the May 
1946 hearings by the Senate Foreign Relations Subcom¬ 
mittee on S. J. Res. 104. 

Based upon May 1947 prices, that estimate for jthe 

333 International Rapids Section was increased to $5^3,- 
884,000 predicated upon the change that took place in 

the interim in the Engineering News-Record Construction 
Cost Index, as shown by the Chief of Engineers’ testi¬ 
mony appearing on page 394 of the Senate Foreign Rela¬ 
tions Subcommittee hearings of June 1947 on S. J. Res. 
in. 

From May 1947 to July 1948 the Engineering NeWs- 
Record Index rose 16.83 per cent. If that increase is ap¬ 
plied to all items of work, including acquisition of lands 
on the American and Canadian sides which probably have 
not increased at the same rate, the estimated cost as of 
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July 1948 becomes, for the navigation and power project 
in the International Rapids Section, $600,371,000. Before 
the Corps of Engineers adopted the Engineering News- 
Record Index as a source for bringing estimates up to 
date, it was checked against known costs for comparable 
completed work on the American side. That check showed 
that application of this Index furnished estimates on the 
conservative side. Its use obviates the costly procedure 
of making new detailed cost estimates by analyzing the 
numerous individual items. 

The estimated cost of the separate power project in 
the International Rapids Section, as shown in Exhibit N 
(Revised) of the application of the New York State Power 
Authority to the Federal Power Commission, is $463,374,- 
000, based upon July 1948 cost levels. That estimate 
334 has been reviewed by the Corps of Engineers and 
we concur generally in its adequacy. 

On July 30,1948, the Federal Power Commission referred 
a copy of the pending application of the New York State 
Power Authority for a license for the New York State share 
of the power development in the International Rapids 
Section to the Chief of Engineers for customary com¬ 
ment, including advice as to whether the plans of the struc¬ 
tures affecting navigation are satisfactory. 

Mr. Gatchell: May I interrupt, General, to ask that there 
be marked for identification a copy of a letter dated the 
10th of September 1948 signed by R. A. Wheeler, Lieuten¬ 
ant General, Chief of Engineers, and addressed to the Fed¬ 
eral Power Commission. 

Presiding Examiner: It will be marked as No. 52 for 
identification. 

(The Document above referred to was marked for identi¬ 
fication as Exhibit No. 52.) 

By Mr. Gatchell: 

Q. General, is this the letter that was sent to the Com¬ 
mission in response to that request for report? A. It is. 
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Q. Will you proceed, please? A. With respect thereto 
the Chief of Engineers advised the Commission op 10 
September 1948 that the proposed project works 
335 for the separate power project are compatible >rith, 
and readily adaptable to, future improvement of the 
river for deep-draft navigation; second, that the plain 
features of the separate power project including the piain 
dam and the powerhouse conform to the detailed $lans 
previously developed for the dual-purpose plan by! the 
Corps of Engineers; and third, that the only material 
departures from the dual-purpose plan are: 


(1) Elimination of the facilities including certain cjhan- 
nel excavation solely for deep-draft navigation; 

(2) Elimination of the Iroquois Control Dam; and 

(3) Change in the previously proposed Massena Power 
Canal intake from a concrete structure with control gates 
to an earth dike with provision for diversion for vjater 


supply purposes. 


In my written statement, Mr. Examiner, I have noted 
I would like to add this exhibit which already has been 
introduced by your counsel. 

The separate power project would include the main 
dam, powerhouse and dikes to create and maintain; the 
pool for both power and navigation, as well as a part of 
the channel excavation. From an engineering standpoint, 
facilities for deep draft navigation can be provided con¬ 
currently with or subsequent to the construction of 
336 the separate power project. These deep-draft havi- 
gation facilities would consist essentially of the tong 
Sault Canal with its two locks, to by-pass the main dam, 
and located entirely within the boundaries of the United 
States, which could be constructed, after authorization, in 
a manner similar to the construction of the MacArthur 
Lock at Sault Ste. Marie, Michigan, and the remaining 
channel excavation. 
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By Mr. Gatchell: 

Q. General, I would take it from your statement that 
the proposed power development as set forth in this ap¬ 
plication would not hamper or complicate the subsequent 
navigation development? A. That is correct, sir. 

Q. Well, to what extent, if any, would this power devel¬ 
opment encumber the subsequent navigation development 
with additional cost? A. It would not encumber the navi¬ 
gation with additional cost at all. To the contrary, it would 
help the navigation project. I can explain further on that 
if you wish me to. 

Q. I wish you would, General, because we are in- 
337 terested in whether this power development will 
hinder or add to the cost of the navigation develop¬ 
ment later. A. In writing our report to which I referred, 
we set up the project into three main brackets: A part 
which was devoted to navigation alone; as an example, 
you might think of the lock which would be used only for 
navigation. A part which would be used for power alone; 
as an example, you might think of the powerhouse. And 
then a major part in the cost where the project would be 
necessary for both the power project and the navigation 
part; for instance, the Long Sault Dam. 

To explain still further, you can’t have the power with¬ 
out the Long Sault Dam. It is needed for power. You 
can’t have the navigation without the Long Sault Dam. It 
is needed for navigation. So, that was broken down on a 
50-50 basis. 

Now, with the power project, doing the major part of 
the work and taking the major part of the cost, there re¬ 
mains only that work which is only charged to navigation. 
In other words, the joint costs all go to power. There then 
remains the comparatively simple matter of providing 
the navigation part, which is mainly the two locks and 
some additional channel excavation. 

It becomes even simpler when you think that the two 
locks would be completely within the United States. 
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338 Therefore, there will be no international complica¬ 
tions. And those two locks, therefore, could be| con¬ 
structed in a manner similar, as I mentioned in my testi¬ 
mony, after authorization by Congress, to the construc¬ 
tion of the locks at Sault Ste. Marie. 

Q. What would be the cost, the additional cost, of the 
navigation facilities if the power development here pro¬ 
posed were entirely constructed by the State of New York? 
A. In round numbers $100,000,000. 

Q. General, was that the July 1948 figure of estimated 
cost? A. My $100,000,000? 

Q. Yes. A. Yes, it was. And again I want to put that 
in round numbers. 

339 Commissioner Olds: General, I would like to ask 
just one question which more or less confirms what 

you have already said. 

The Witness: Yes, Mr. Olds. 

Commissioner Olds: I judge from what you have said 
that the project for which the New York Power Authority 
is now asking a license would conform with the description 
of the type of project as far as navigation is concerned 
which Section 4(e) of the Federal Power Act calls! for, 
described in these terms: “For the purpose of constructing, 
operating and maintaining dams, water concjuits, 

340 reservoirs, powerhouses, transmission lines, or <j>ther 
project works necessary or convenient for the devel¬ 
opment of transmission utilization of power,” and so fbrth. 

In other words, this project would in effect be in ;part 
some of the works necessary and convenient for the devel¬ 
opment and improvement of navigation? Is that correct? 

The Witness: Yes, sir, that is brought out more com¬ 
pletely in the answer in our letter which was introduced 
in the record during my testimony. 

Commissioner Olds: That’s all. 

Mr. Gatchell: Thank you, General. 

Presiding Examiner: All right. The witness is excused 
if there is nothing further. 
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554 Presiding Examiner: I believe that leaves only 
the presentation by Mr. Gatchell and any answering 

testimony that the applicant may have afterwards. 

Mr. Gatchell: I call Colonel E. Robert de Luccia. 
Thereupon, — 

£. Robert de Luccia 

was called as a witness and, having been first duly sworn, 
was examined and testified as follows: 

Direct Examination 

By Mr. Gatchell: 

Q. You are E. Robert de Luccia, Chief of the Bureau 
of Power of the Federal Power Commission? A. I am. 

Q. Would you please state your education and training? 
A. I was graduated from the Massachusetts Institute of 
Technology in 1927, where I majored in hydro electric 
engineering and received the degree of Bachelor of Science 
in Civil Engineering. Following graduation, I was em¬ 
ployed by the Metropolitan Water Supply Commission, 
Boston, Massachusetts, where I did surveying and assisted 
in making hydraulic studies for the Quabbin Reservoir 
Project. 

I next worked for Stone and Webster Engineering Cor¬ 
poration as draftsman and designer on the Bagnell 

555 Dhm and power plant, on various fuel-electric sta¬ 
tions and on industrial buildings. 

Following that employment, I entered the employ of 
the Corps of Engineers of the War Department, first as 
Inspector and Engineer on construction and later became 
Chief of the Design Division of the Huntington District 
of the Corps of Engineers. My work with the Corps of 
Engineers covered such items as navigation structures, 
hydro electric projects, flood walls, and appurtenant works, 
including also work on survey and definite project reports 
and river basin development investigations. 
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Since 1938 I have been employed by the Federal Power 
Commission. With the Federal Power Commission I have 
served as consultant on numerous hydroelectric projects. 
I could mention several, but I will mention a few, such as 
Santee-Cooper, Kingsley Dam, and Saluda Dam. 

I was Assistant to the Chief Engineer of the Coinmis- 
sion in making a report to the Senate on the economic 
feasibility of the Passamaquoddy Project. 

As Chief of the Bureau of Power, I have supervision 
over the Commission’s engineering work relating to the 
development of hydroelectric power, license project^ and 
studies and analyses of electric power requirements and 
supply, interconnections and coordination of electric facil¬ 
ities, and emergency interconnections and other re- 
556 lated duties. 

During the era of the defense period, just £rior 
to the late war, I served as a consultant on power to first 
the Office of Production Management and later the War Pro¬ 
duction Board. Early in 1942, I went into active seirvice 
in the Corps of Engineers and was assigned first to the 
Chief of Engineers where I supervised a construction pro¬ 
gram totalling over $400,000,000 for the construction of 
aircraft assembly plants, modification centers, airfields!, and 
other military construction. Later I served in the European 
Theater of Operations as an engineering operations officer 
in General Eisenhower’s Headquarters. 

I was Assistant Director of the Federal Power Com¬ 
mission defense staff, a member of the Technical Industrial 
Disarmament Committee for the German Electric Power 
Industry, and at present serve also as a consultant on elec¬ 
tric power and appurtenant matters to the National Secur¬ 
ity Resources Board. 

Recently I was the United States delegate to the inter¬ 
national conference on large dams at Stockholm, Sweden, 
and also the international conference on large electric high 
tension systems at Paris, France. 

Q. As Chief of the Bureau of Power, have you had a 
study made of the engineering phases of the application 
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submitted by the Power Authority for Project 2000? 

557 A. I have had such a study made by the Bureau of 
Power in accordance with the regular duties of the 

Bureau in matters of such kind. 

Mr. Gatchell: I ask that there be marked for identifica¬ 
tion an engineering report, St. Lawrence River Interna¬ 
tional Rapids Project, Proposed by the Power Authority 
of the State of New York under Application for License, 
Project No. 2000, prepared by the Bureau of Power, Fed¬ 
eral Power Commission, Washington, D. C., September 
1948. 

Presiding Examiner: It will be marked as Exhibit No. 
69 for identification. 

(The document above referred to was marked for identi¬ 
fication as Exhibit No. 69.) 

By Mr. Gatchell: 

Q. Is this the report that was prepared under your super¬ 
vision? A. This is the report that was prepared under 
my supervision. 

Q. Now, I don’t want you to read the report, but would 
you state your conclusions as a result of the study that 
was made as embodied in this report? A. First I would 
like to say that the report considers the adaptability of 
the project to a comprehensive development of the St. 
Lawrence River, the economic feasibility of the proposed 
project, and the market for power which would be 

558 generated by the project. 

The project is proposed to be constructed and 
operated jointly by the Power Authority of the State of 
New York and the Hydro Electric Power Commission of 
Ontario for the purpose of producing electric power. The 
total installed capacity in New York and Ontario would 
be 1,880,000 kilowatts—2,200,000 horsepower. The installed 
capacity and the power to be produced from St. Lawrence 
River and Great Lakes drainage would be divided equally 
between the Power Authority and the Hydro-Electric 
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Power Commission, and the cost of the complete develop¬ 
ment would be divided on approximately an even basis. 

The project would be constructed for the production 
of electric power and would not include facilities to be 
used solely for navigation, other than those necessary to 
continue the existing Canadian 14-foot navigation within 
the area of the proposed project. 

Development as proposed will include the following major 
features: the Barnhart Island powerhouse, half iii the 
United States and half in Canada; the Long Sault dam; 
extensive dikes, and certain river channel improvements 
to improve hydraulic conditions through the reservoir! pool 
and the tailrace. The initial and ultimate maximum normal 
operating pool level would be at elevation 242 feet at the 
dam and powerhouse. Transmission facilities oil the 
559 American side, other than step-up transformer^, are 
not included in the project as proposed by the Power 
Authority. 

Studies made by the Bureau of Power indicate that the 
portion of the project within the United States would have 
a dependable capacity of 700,000 kilowatts and an aver¬ 
age year energy output of about 6.3 billion kilowatt hours. 

It is concluded that the design of the project struc¬ 
tures is safe and adequate, and the project would develop 
the total fall of the river between Lake Ontario and Lake 
St. Francis. The installed capacity is adequate to develop 
this head economically under the conditions of Regulation 
No. 5 which has been developed by the Canadian Depart¬ 
ment of Transport and upon which the Army Engineers 
based their design. 

As already shown, the Chief of Engineers, Department 
of the Army, has reported that the proposed project works 
are compatible with, and readily adaptable to, further de¬ 
velopment of the river for navigation. 

That part of the total construction cost which Would 
be borne by the Power Authority is estimated in my report 
at $226,259,000, on the basis of July 1948 prices. Annual 
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costs without allowance for taxes but including fixed charges 
and insurance, is estimated at $11,630,000, which results 
in a cost per average year kilowatt hour for project power 
at the site of 1.85 mills, with cost of money at three 

560 per cent. With cost of money at three and one-half 
per cent, the annual cost would be $12,470,000 and 

the cost per average year kilowatt hour would be 1.98 mills. 
The annual costs, including privately-financed transmis¬ 
sion facilities to load centers would be $19,330,000 and 
$20,170,000 with project cost of money at three per cent 
and three and one-half per cent, respectively, and private 
money for transmission lines at five per cent. 

The corresponding delivered costs per average year kilo¬ 
watt hour, after allowing for transmission losses, w T ould 
be 3.32 and 3.48 mills, respectively. At the same load 
centers, the cost of providing the same power from fuel- 
electric plants as would be available from the project would 
be $40,200,000 per year, or 6.94 mills per kilowatt hour. 

Presiding Examiner: Is it your understanding, Mr. de 
Luccia, that private money would be used for the construc¬ 
tion of the transmission facilities? 

The Witness: It wasn’t an understanding. That was 
assumed, since it vras not known who might build the trans¬ 
mission lines. They could be built by public money, by 
private money, or by a combination of public and private 
agencies. But it was chosen in order to have the most 
conservative costs relating to the project. 

Presiding Examiner: When you say “most con- 

561 servative,” you mean the maximum costs? 

The Witness: Maximum costs of delivery. It is 
not a suggestion as to how the transmission lines would be 
built. 

BY Mr. Gatchell: 

Q. Nor do you intend this as a policy suggestion to the 
Power Authority, do you? A. None whatever. It is a 
basis of assumption in the report simply to get the maxi¬ 
mum amount of money which might be required for trans- 
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mission facilities in order to provide a severe test of; eco¬ 
nomic feasibility of the project. 

Q. And if it will meet this severe test, was it your feel¬ 
ing that the project would be even more economic it the 
transmission facilities were constructed by public funds? 
A. Yes, if transmission facilities were constructed with 
public funds enjoying a low rate of interest and other ad¬ 
vantages, the project would be even more economic. 

Q. Did you make any allowance for taxes? A. In ar¬ 
riving at these costs you will note from Table No. 3 oi the 
report that no allowance has been made for taxes or pay¬ 
ments in lieu of taxes. In the Bureau of Power Report of 
May 1947, which has been referred to previously, an allow¬ 
ance of 1.4 per cent was made for payments in; lieu 
562 of taxes. This was done in that report, namely* the 
report of May 1947, because it was assumed that the 
project would be constructed with Federal funds and that 
since, for example, in the Tennessee Valley Authority 
precedent had been established for payments in lieu of 
taxes it was considered appropriate and conservative to 
include such a charge for the St. Lawrence project. 

However, the Power Authority of the State of New York 
is not liable to payment of taxes and, as I understand, |any 
allowance for payments in lieu of taxes would not be a 
requirement but a matter of policy decision. Therefore, no 
such allowance has been included in the report on Project 
No. 2000 which is referred to as Exhibit No. 69. 

It should be noted also that interim replacements |are 
included at three-tenths of one per cent in this report, 
whereas in the May 1947 report the figure is six-tenths of 
one per cent. In arriving at an allowance for interim, re¬ 
placements, there was first estimated the capital sum in¬ 
volved in the replaceable items and the time when such 
items might have to be replaced, and this capital sum was 
then related to the total capital costs of the project. Accord¬ 
ingly, no direct comparison can be made as to allowance 
for interim replacements as between the two reports since 
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they involve different capital sums and, accordingly, diff¬ 
erent proportions. 

563 Amortization was taken on the sinking fund basis 
over a period of 50 years which is the usual time 
allowance considered in studies of this nature. 

Transmission costs were estimated on the basis of pri¬ 
vately-financed transmission lines. 

All of these matters are covered in the report, but I 
take pains to mention them here since they do vary from 
what will be found in the Bureau of Power report of May 
1947 and also Exhibit 23 of the Power Authority. 

It is concluded that there is ample market for the output 
of the project in New York State and New England as 
soon as it can be made available. 

The final conclusions of the report are that: 

(a) The project would adequately develop the power 
resources of the International Rapids Section of the St. 
Lawrence River under the conditions imposed by Regula¬ 
tion No. 5; 

(b) The project is economically feasible; 

(c) A market exists for the project output as soon as 
it can be made available; 

(d) The project works proposed are compatible with 
and readily adaptable to future improvement of the River 
for navigation; and 

(e) The project is best adapted to a comprehensive plan 
of development of the St. Lawrence River. 
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Whether, in a proceeding on an application for license 
to construct a hydro-electric power project in the Interna¬ 
tional Rapids Section of the St. Lawrence River, a naviga¬ 
ble stream over which the Federal Power Commission has 
jurisdiction, the Commission is empowered arbitrarily to 
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meets the requirements of Section 10(a) of the Federal 
Power Act—namely, that it is “best adapted to a compre¬ 
hensive plan for improving or developing (the waterway) 
for the use or benefit of interstate or foreign commerce, for 
the improvement and utilization of water power develop- 
i ment, and for other beneficial public uses, including recrea¬ 
tional purposes.” 

Whether, on the record of this proceeding, the Commis¬ 
sion exceeded its statutory authority in denying the license 
applied for on the unsupported ground that the project 
should be undertaken by the United States itself. 

Whether the Commission’s opinion and order complied 
with Section 8(b) of the Administrative Procedure Act, 
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INDEX. 


Jurisdictional, Statement 
Statement of the Case .. 

The Issue.. 

Statutes Involved.. 

Statement of Points 
Summary of Argument ... 



! 

i 


i 


1 

2 

7 

9 

9 

10 


Argument : 


I. The purpose of Part I of the Federal Power Act 
is to encourage rather than prohibit the develop¬ 
ment of hydro-electric power projects. j 

II. Applicant’s proposed hydro project is best! 
adapted to a comprehensive plan for improving 
and developing the International Rapids Section 
of the St. Lawrence River for the use and benefit 
of interstate and foreign commerce, for the im¬ 
provement and utilization of the water power j 
potential of the International Rapids Section 
and for other beneficial public uses.i 


III. Petitioner’s proposed method of project opera¬ 
tion insures the widest possible public benefit 
from the St. Lawrence power development, and 
no provision of the Power Authority Act creates 
any obstacle to Petitioner’s legal right and abil¬ 
ity to proceed with the project. 
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IV. The action of the Commission in exercising Sec-! 
tion 7(b) of the Federal Power Act for the first j 
time to deny the Petitioner’s Application for Li- j 
cense was not warranted or justified, was arbi-| 
trary and unreasonable, and unsupported by the i 
evidence . i 32 
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V. Both the Federal Powder Act and the Adminis-i 
trative Procedure Act require that findings and! 
conclusions of the Commission must be sup-| 
ported by substantial evidence, and the Admin- j 
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No. 10,972. 


Powee Authority op the State op New Yobk, Petitioner, 

I 

V. 

i 

Federal Power Commissioner, Respondent. 


On Petition for Review of An Order of the Federal Power 

Commission 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

This Petition for Review is made by the Petitioned, the 
Power Authority of the State of New York (the Author¬ 
ity), pursuant to Section 313(b) of the Federal Power 

Act 1 (the Act) and Section 10(a) of the Administrative 
— 

i Act of August 26, 1935, c. 687, Title II, Section 213, 49 Stat. 860, 16 
U. S. C. $ 8251(b). 
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Procedure Act, 2 for the purpose of reviewing an order of 
the Federal Power Commission (the Commission). 

The findings and basic order here under review were 
made in a proceeding before the Commission on an Appli¬ 
cation for License (A. 198-244) under Section 4(e) of the 
Act. 3 After hearings (A. 268-318), intermediate decision 
by the Presiding Examiner (A. 16-64) and Exceptions 
thereto (A. 64-122, 123-124) and oral argument before the 
Commission, the Commission on December 22, 1950 issued 
its Opinion No. 203 and Order (A. 124-138) directing that 
the Application for License be denied and that the matter 
be referred to Congress with the recommendation that 
the United States itself develop the project for which Peti¬ 
tioner sought Commission approval. 

On January 22, 1951 within the time prescribed by Sec¬ 
tion 313(a) of the Act, 4 the Petitioner filed a Petition for 
Rehearing with the Commission (A. 139-153), which was 
denied under date of January 25, 1951 (A. 154). The Peti¬ 
tion for Review was filed with this Court March 26, 1951 
(A. 2-15). 


STATEMENT OF THE CASE 

As stated above the proceeding before the Commission 
was initiated on July 16, 1948 by the filing of an Applica¬ 
tion for License (A. 198-244) for the purpose of construct¬ 
ing, operating and maintaining a hydro-electric project in 
the International Rapids Section of the St. Lawrence River 
pursuant to Section 4(e) of the Act 5 which provides as 
follows: 

Note: A Joint Appendix has been prepared in this proceeding containing 
the matters relied on by the Petitioner and the Respondent on this review. 
References thereto are indicated by “(A. ) ”. 

2 Act of June 11, 1946, c. 324, Section 10, 60 Stat. 243, 5 U. S. C. $ 1009(a). 

3 Act of June 10, 1920, 41 Stat. 1065, as amended by Act of August 26, 
1935, c. 687, Title II, Section 202, 49 Stat. 839, 16 U. S. C. $ 797(e). 

-* Act of August 26, 1935, c. 687, Title II, Section 213, 49 Stat. 860, 16 
U. S. C. $825 1(a). 

5 Act of June 10, 1920, 41 Stat. 1065, as amended by Act of August 26, 
1935, c. 687, Title II, Section 202, 49 Stat. 839, 16 U. S. C. $ 797(e). 
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“Sec. 4. The Commission is hereby authorized! and 
empowered— * * * 

“(e) To issue licenses to citizens of the United 
States, or to any association of such citizens, or to| any 
corporation organized under the laws of the United 
States or any State thereof, or to any State or!mu¬ 
nicipality for the purpose of constructing, operating, 
and maintaining dams, water conduits, reservoirs, 
power houses, transmission lines, or other project 
works necessary or convenient for the development 
and improvement of navigation and for the develop¬ 
ment, transmission, and utilization of power across, 
along, from or in any of the streams or other bodies 
of water over which Congress has jurisdiction uhder 
its authority to regulate commerce with foreign na¬ 
tions and among the several States, * * * Provided 
further, That no license affecting the navigably ca¬ 
pacity of any navigable waters of the United States 
shall be issued until the plans of the dam or other 
structures affecting the navigation have been app rov ed 
by the Chief of Engineers and the Secretary of War. 

# * myy 


The Petitioner is a corporate, municipal instrumen¬ 
tality, a political subdivision of the State of New York 
created pursuant to the terms of the Power Authority Act, 
approved April 27, 1931.® It is an independent agency 
created by law to develop the hydro-electric power re¬ 
sources of the St. Lawrence and Niagara Rivers. 

The Federal Power Act provides in Section 7(a) that 
in issuing licenses under Section 4(e), the Commission 
shall give preference to States and municipalities pro¬ 
vided their project plans are equally well adapted or shall 
within a reasonable time to be fixed by the Commission 


«Chapter 772, Laws of New York, 1931. The provisions of the Power 
Authority Act in effect at the time this proceeding was initiated in 1948 are 
printed as a part of Petitioner’s Application for License (A. 205-222).J Sub¬ 
sequent to the hearings, the Power Authority Act was amended by the j State 
Legislature at its 1949 and 1951 Sessions to meet certain alleged objections 
to the Act raised by the Presiding Examiner and briefly referred to in the 
Commission’s Opinion (A. 129). For comparitive purposes the Power Author¬ 
ity Act as now amended is also printed in the Appendix hereto (A. 245r268). 


i 

I 

J 

i 

i 

i 

! 
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be made equally well adapted to conserve and utilize in 
the public interest the water resources of the region. 

In its Application to the Commission the Petitioner pro¬ 
posed to construct a power house with an installed capacity 
of 940,000 kilowatts, sometimes referred to as the Barnhart 
Island power house, and other works primarily for power, 
together with the Long Sault Dam and other works com¬ 
mon to power and navigation, for the improvement of the 
International Rapids Section of the St. Lawrence River, 
a boundary water between the United States and Canada, 7 
subject to the jurisdiction of the Federal Power Commis¬ 
sion and the International Joint Commission. 

Pursuant to the terms of the Boundary Waters Treaty, 8 
Petitioner also filed with the Federal Power Commission 
and with the Corps of Engineers, United States Army, 
for submission to the International Joint Commission, in 
accordance with approved procedure, an application for an 
Order of Approval from that body of the proposed proj¬ 
ect. The latter application which was made an exhibit to 
Petitioner’s Application for License (A. 224-233) recited 
that the portion of the project within New York State 
was to be undertaken jointly with a project for installa¬ 
tion of power and navigation works on the Canadian side 
of the International Rapids Section, including a power 
house of 940,000 kilowatts, to be constructed by the Hydro- 
Electric Power Commission of Ontario, a public agency 
created by the Province of Ontario. 

In connection with the applications and exhibits filed, 
it was proposed that the Petitioner and the Hydro-Electric 
Power Commission of Ontario assume an equal share of 
the work and the cost of construction of all works, specified 

7 The International Rapids Section is located within the State of New York 
and the Province of Ontario, and extends a distance of approximately 46 miles 
from Ogdensburg, New York, downstream to Massena, New York. 

8 International Boundary Waters Treaty of 1910, 36 Stat. 2448. This treaty 
created a permanent International Joint Commission composed of members 
from the United States and Canada having jurisdiction over boundary waters 
between the two countries. Article III provides that no uses, obstructions or 
diversions affecting the natural level or flow of “boundary waters” shall be 
made except with the approval of the Commission. 
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in the applications for improvement of the International 
Rapids Section. At the time the said applications were 
filed, the cost of the entire development including both the 
New York and Ontario projects was estimated t6 be 
$463,374,000 based on July 1948 price levels, and was | pro¬ 
posed to be financed by the issuance of bonds of the peti¬ 
tioner and the Hydro-Electric Power Commission, without 
capital expenditure by the Federal Government of! the 
United States or the Dominion Government of Canada. 

The facilities above described are a portion of the facili¬ 
ties known as the proposed St. Lawrence seaway project, 
which has been the subject of discussion for more thap 50 
years (See Report referred to in footnote 11, at pages 13- 
19) and more recently in connection with an agreement 
of March 19, 1941, between the United States and Cafiada 
providing for the completion of the Great Lakes-St. Law¬ 
rence Seaway project including the construction of certain 
navigation and power features in the International Rapids 
Section. This agreement was by its terms made subject 
to approval by the Congress of the United States and the 
Parliament of Canada and although repeatedly submitted 
to Congress since 1941 by the President for approval no 
definitive action has been taken thereon (A. 51, 126, 1|70). 

Subsequent to the filing of Petitioner’s application for 
license in this case the Agreement of March 19, 1941 was 
resubmitted to Congress at its 81st and 82nd Sessions. 

. As in the past, no action was taken in the 81st Congress, 
but recently, on July 26, 1951, the House Public Wprks 
Committee rejected the then pending bill before it, H. J. 
Res. 4, 82nd Congress, 1st Session, to approve the afore¬ 
said United States-Canadian Agreement. 9 

9 Practically without exception, each bill previously introduced in connec¬ 
tion with the St. Lawrence seaway project including H. J. Res. Nos. 2, 3, 4, 
15, 102, 122 and 159 and H. R. 2536 of the 82nd Congress provided for trans¬ 
fer of the power facilities in the International Rapids Section to the State 
of New York. See also in this connection the Report of the Committee on 
Foreign Relations of the Senate on S. J. Res. 104, 79th Congress, 2nd Session, 
Senate Report No. 1499, pp. 33-34 and the same Committee’s report on !s. J. 
Res. Ill, 80th Congress, 2nd Session, Senate Report No. 810, pp. 7, 11. 
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The plans for the power project contemplated in Peti¬ 
tioner^ Application for License are in general conform¬ 
ance with the plans for development of the combined sea¬ 
way and power project outlined in the report prepared by 
the Corps of Engineers in 1942, 10 referred to below, ex¬ 
cept that all works intended solely for St. Lawrence deep- 
draft navigation were eliminated. 11 

Prior to the preparation of the aforementioned report, 
a St. Lawrence Advisory Committee composed of repre¬ 
sentatives of the Federal Government and the Power Au¬ 
thority of the State of New York was established by Execu¬ 
tive Order 8569 on October 16, 1940 for the purpose of 
advising the President with respect to development of 
navigation and hydro-electric power in the International 
Rapids Section of the St. Lawrence River. On the basis 
of its report of January 3, 1941 to the President, which 
was jointly made with a comparable Canadian Committee, 
the aforementioned agreement of March 19, 1941 between 
the United States and Canada was entered into provid¬ 
ing for the construction of dams and power works in the 
International Rapids Section and for completion of a deep 
waterway throughout the Great Lakes-St. Lawrence sys¬ 
tem. Prior to the signing of this agreement, the Corps 
of Engineers, United States Army, had undertaken, under 
authority of the President, a detailed study of the project 
and on April 30, 1942 submitted to the Chief of Engineers 
its above referred to report consisting of 39 volumes, 
designated as “St. Lawrence River Project, Final Report, 
1942”. 

The Commission’s Opinion No. 203 and Order of Decem¬ 
ber 22, 1950 denied Petitioner’s Application for License on 

10 The 1942 Final Ecport together with the 38 Supplements thereto were 
made a part of the record before the Commission by reference. 

11 For a list of differences between Petitioner’s proposed project and the 
combined navigation and power project described in the Final Report of 1942 
prepared by the Corps of Engineers, see Bureau of Power Report, Exhibit No. 
69 (A. 172), and letter of Chief of Engineers to the Commission, Exhibit 
No. 52 (A. 159). 
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the ground that the simultaneous construction of both the 
power and seaway facilities in the International Rapids 
Section, as an integral part of the St. Lawrence Seaway 
project, is best adapted to a comprehensive plan for im¬ 
provement and development of the St. Lawrence and 
Great Lakes waterways. The Commission therefore sub¬ 
mitted the whole question to Congress, which as indicated 
above, has had this entire matter, together with the recom¬ 
mendations and supporting testimony from representatives 
of the Commission, before it for a number of years; with¬ 
out taking favorable action. 

Further details bearing on the nature of Petitioner’s 
proposed project and its conformance with the oyerall 
development of the St. Lawrence River are set forth here¬ 
inafter under Point II of this Brief. 

i 

i 

THE ISSUE 

I 

I 

I 

This Petition for Review is directed primarily tk> the 
question of the authority of the Commission to deny on 
the evidence in this proceeding an application for license 
for a project clearly within its jurisdiction on the basis 
that the project applied for should in the judgment of the 
Commission be undertaken by the Federal Government 
itself, pursuant to Section 7(b) of the Act. 12 

Section 7(b) provides as follows: 

“Sec. 7. * * * (b) Whenever, in the judgment of the 
Commission, the development of any water resources 
for public purposes should be undertaken by the 
United States itself, the Commission shall not approve 
any application for any project affecting such develop¬ 
ment, but shall cause to be made such examinations, 
surveys, reports, plans, and estimates of the cqst of 
the proposed development as it may find necessary, 
and shall submit its findings to Congress with; such 
recommendations as it may find appropriate concern¬ 
ing such development.” 

12 Act of June 10, 1920, 41 Stat. 1067 as amended by Act of August 26, 
1935, c. 687, Title II, Section 205, 49 Stat. 842, 16 U. S. C. $ 800(b). i 


i 

I 

I 
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Related questions are whether the Commission’s find¬ 
ing and determination in denying Petitioner’s application 
and recommending that the matter be referred to Congress 
were based on substantial evidence, as required by Sec¬ 
tion 313(b) of the Act and Section 10(e) of the Adminis¬ 
trative Procedure Act, 13 and whether the Commission in 
issuing its Opinion and Order complied with the require¬ 
ments of Section 8(b) of the Administrative Procedure 
Act. 13 * 

It is Petitioner’s contention that the oral and documen¬ 
tary evidence presented by it at the hearing, and by wit¬ 
nesses called in behalf of the Commission, established that 
the Petitioner’s proposed hydro-electric project in the 
International Rapids Section of the St. Lawrence River 
is best adapted to a comprehensive plan of development 
of the water resources of the region for all public pur¬ 
poses and accordingly that the Opinion and Order of the 
Commission issued in this proceeding on December 22, 1950 
should be vacated in part and modified on the ground that 
there was no evidence before the Commission upon which 
it could base a denial of the application and further that 
there was no factual basis for the Commission’s recom¬ 
mendation to Congress that the hydro-electric project ap¬ 
plied for be undertaken by the United States itself.* 


13 Act of June 11, 1946, c. 324, Section 10, 60 Stat. 243, 5 U. S. C. $ 1009(e). 

13a Act of June 11, 1946, c. 324, Section 8, 60 Stat. 242, 5 U. S. C. $ 1007(b). 
Section 8(b) provides in part that “All decisions * * * shall # # # include 
a statement of * # * findings and conclusions, as well as the reasons or basis 
therefor, upon all the material issues of fact , law or discretion presented 
on the record; # * (Italics added.) 

* Within four days after the issuance of the Commission ’s opinion and 
order in this proceeding, the Commission transmitted by messenger certified 
copies thereof “under Section 7(b) of the Federal Power Act” to the Presi¬ 
dent of the Senate (A. 138) and to the Speaker of the House (A. 139) for 
reference to Congress, despite the fact that Section 313(a) of the Act grants 
to aggrieved parties a thirty day period within which to apply to the Com¬ 
mission for a rehearing. 


I 

I 


I 

I 

I 

I 
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STATUTES INVOLVED 

The principal statutes involved in this proceeding are 
the Federal Power Act, originally enacted June 10,11920 
(41 Stat. 1063) as amended August 26, 1935 (49 Statj 803, 
838), 16 U. S. C. § 791(a) et seq., copies of which! will 
be filed with the Court prior to argument, and the Power 
Authority Act of the State of New York (Title 1, Article 5 
of Public Authorities Law), printed as a part of the joint 
Appendix. Also involved is the Administrative Procedure 
Act, enacted June 11, 1946 (60 Stat. 237), 5 U. S. C. § 1007 
and § 1009. 

STATEMENT OF POINTS 

i ! 

i 

i 

The purpose of Part I of the Federal Power Act is to 
encourage rather than prohibit the development of hydro¬ 
electric power projects. 


n 

! 

Applicant’s proposed hydro project is best adaptej to 
a comprehensive plan for improving and developing the 
International Rapids Section of the St. Lawrence I&ver 
for the use and benefit of interstate and foreign commerce, 
for the improvement and utilization of the water power 
potential of the International Rapids Section and for other 
beneficial public uses. 


m 

Petitioner’s proposed method of project operation 1 in¬ 
sures the widest possible public benefit from the St. Law¬ 
rence power development, and no provision of the Power 
Authority Act creates any obstacle to Petitioner’s legal 
right and ability to proceed with the project. 


I 

i 

| 

i 
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IV 

The action of the Commission in exercising Section 7 (b) 
of the Federal Power Act for the first time to deny the 
Petitioner’s Application for License was not warranted or 
justified, was arbitrary and unreasonable, and unsupported 
by the evidence. 

V 

Both the Federal Power Act and the Administrative 
Procedure Act require that findings and conclusions of the 
Commission must be supported by substantial evidence, 
and the Administrative Procedure Act further requires that 
the Commission’s findings and conclusions shall be accom¬ 
panied by a statement setting forth the reasons or basis 
therefor. 

SUMMARY OF ARGUMENT 

The present controversy arises from an Order of the 
Federal Power Commission, unsupported by evidence, 
denying the Petitioner’s Application for a License to con¬ 
struct and operate a hydro-electric project in the Interna¬ 
tional Rapids Section of the St. Lawrence River on the 
ground that the project applied for should be undertaken 
by the United States itself. In denying a license in this 
proceeding the Commission disregarded the mandate and 
chief purpose of Congress in enacting the Federal Water 
Power Act in 1920. That act, which was designed to en¬ 
courage rather than prohibit the construction of hydro¬ 
electric projects in the public interest, authorizes the Com¬ 
mission to issue licenses for projects in navigable waters 
of the United States provided they are constructed and 
maintained in a manner so as not to interfere with or im¬ 
pede future improvements for navigation purposes. Peti¬ 
tioner’s proposed project meets this requirement but despite 
the Congressional mandate, the Commission’s action in this 
proceeding decrees that one of the last remaining large 
potential sources of hydro-electric energy on this conti- 
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nent must remain undeveloped indefinitely to await 
Congressional approval of an international agreement 
signed in 1941 but repeatedly rejected or ignored by Cjon- 
gress since that date. 

The Petitioner’s comprehensive plan for its proposed 
project, approved by the Commission’s own staff and by 
the Chief of Engineers, would, if permitted to be under¬ 
taken, not only utilize a valuable water resource for power 
purposes, but in addition offers the most expeditipus 
method for completing the overall project contemplated 
in the U. S.-Canadian agreement of 1941. 

The Petitioner’s enabling act creates no obstacles, 1 as 
the Commission erroneously contends, to its legal right 
and ability to proceed with the proposed project and | its 
method of operation, under a federal license, will insure 
the widest possible public benefits to consumers in adja¬ 
cent areas as well as those in New York State. While 
the objections raised by the Commission in this regard 
are unfounded and unsupported by evidence, any area of 
contention as to any deficiencies in the Power Authority 
Act has since been removed by amendments thereto enacted 
by the State legislature in 1951. 

The action of the Commission in referring this matter 
to Congress was not warranted or justified, was arbitrary 
and unreasonable and unsupported by evidence. In select¬ 
ing this application as the first in its thirty year history 
for reference to Congress under Section 7(b) of the Act, 
the Commission not only disregarded the long legislative 
history as to the failure of Congress to approve overall 
St. Lawrence Seaway legislation but in addition did so 
without even a scintilla of evidence to support it. 

Since the Commission’s findings and conclusions con¬ 
tested in this proceeding were unsupported by substan¬ 
tial evidence, as is required by the Federal Power 
as well as the Administrative Procedure Act, the Com¬ 
mission’s order based thereon must be set aside and the 
case remanded to the Commission for further action. 


i 

i 

i 
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ARGUMENT 

I 

The Purpose of Part I of the Federal Power Act Is to 
Encourage Rather Than to Prohibit the Development 
of Hydro-Electric Power Projects. 

The chief purpose of Congress in the creation of the 
Federal Power Commission in 1920 14 was to secure a 
common policy and a single executive agency in water 
power administration. The Act was the outgrowth of a 
widely supported effort of conservationists “to secure 
enactment of a complete scheme of national regulation 
which would promote the comprehensive development of 
the water resources of the Nation, insofar as it was with¬ 
in the reach of the federal power to do so, instead of the 
piecemeal, restrictive, negative approach of the River and 
Harbor Acts and other federal laws previously enacted”, 
First Iowa Hydro-Electric Cooperative v. Federal Power 
Commission, 328 U. S. 152, 180 (1945). In commenting 
on the legislative history of the Act the Supreme Court 
in the First Iowa case, supra, p. 171, said that it disclosed 
“a vigorous determination of Congress to make progress 
with the development of the long idle water power resources 
of the nation”. (Italics added.) 

As to the necessity for further development of our water 
power resources under the Federal Power Act, the Com¬ 
mission in its Second Annual Report to Congress said: 

“There is more water power development under¬ 
way at the present time than at any previous period 
in our history. The greater part of it is being devel¬ 
oped under the provisions of the Federal Water Power 
Act. There is much more waiting to he used. If we 
are to preserve our diminishing fuel supply, are to 
reduce the burden of coal transportation, are to in- 

14 ‘‘ For the first time, the Act of 1920 established a national policy in the 
nse and development of water power on public lands and navigable streams 
• • • >} (Pinchot, The Long Struggle for Effective Water Power Legislation 
(1945), 14 Geo. Washington L. Beview 9, 19.) 
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crease the supply of electric energy and reduce, its 
cost, we must utilize our water powers to the fullest 
practicable extent. * * * the obstacles should! be 
cleared away, and there should be substituted a posi¬ 
tive attitude of encouragement and assistance in w^ter 
power development” (Italics added). (Second An¬ 
nual Report, pp. 7-8). 

i 

• Recently the Supreme Court in Grand River Dam Au¬ 
thority v. Grand Hydro, 335 U. S. 359, 372 (1948), said 
that the Federal Power Act “seeks to encourage ratjher 
than prohibit the development of power sites.” But con¬ 
trary to this interpretation of the purposes of the Act, 
the unbridled waters of the St. Lawrence River which peti¬ 
tioner seeks to develop in the public interest flow wagte- 
fully to the sea though plans for the construction of the 
project, approved by the Army Corps of Engineers, h&ve 
been in existence since 1942. 15 At each new session of 
Congress over the past two decades bills have been pre¬ 
sented in the House and Senate to make possible the 
development of this natural resource but conflicting in¬ 
terests have repeatedly made the passage of such bills 
impossible. Petitioner asserts it was through the enact¬ 
ment of the Federal Power Act, that Congress intended 
the power of this great resource should be developed, pro¬ 
vided it could be done without interfering with or im¬ 
peding later or concurrent development of the river |for 
navigation purposes. Petitioner’s application complied 
with this intent and the record before the Commission 

i 

fully supported the issuance of a license to this Petitioner. 

In the First Iowa case, supra, p. 180, the Supreme Cburt 

is The records of the Commission show that as early as 1921 applications 
were on file with the Commission seeking authority to develop the Inter¬ 
national Rapids Section. Such applications, however, were not considered 
by the Commission because it was even then awaiting a report by the Inter¬ 
national Joint Commission which had undertaken a study of the river. Eventu¬ 
ally in 1933 these applications were rejected by the Commission (1 FPC 
Reports 625) not on their merits, however, but because of the then penjding 
Treaty of July 18, 1932 between the United States and Canada for the develop¬ 
ment of the seaway, which was subsequently rejected by the Senate on 
March 14, 1934. 


I 
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said that the nationwide drive for the passage of the Fed¬ 
eral Power Act dated back at least to the administration 
of Theodore Roosevelt who in a message to Congress in 
1908 said: 

“Our river systems are better adapted to the needs 
of the people than those of any other country. In 
extent, distribution, navigability, and ease of use, they 
stand first. Yet the rivers of no other civilized coun¬ 
try are so poorly developed, so little used, or play so 
small a part in the industrial life of the Nation as 
those of the United States. In view of the use made 
of rivers elsewhere, the failure to use our own is 
astonishing , and no thoughtful man can believe that it 
will last. * * *” (Italics added.) 

In commenting on this reference by President Roosevelt 
in regard to our astonishing failure to develop our water 
resources, the Commission in its Fourth Annual Report to 
Congress said: 

“Notwithstanding the recommendation of the Presi¬ 
dent, the failure complained of, even now, 16 years 
later, still persists. Our rivers are not adequately 
uAed. The remedies advocated in the report are still 
the remedies which should be applied, but they have 
been adopted only in part.” (Italics added.) (Fourth 
Annual Report, p. 4.) 

Subsequently in 1935 in commenting upon the adverse 
effect caused to communities through non-development of 
potential hydro resources, the Commission said: 

“* # *, the Commission is nevertheless without 
power to arbitrarily hold the proposed project site 
under indefinite priority * * *. # * # , if for no other 
reason than the adverse effect upon the community 
caused by the present uncertainty, the applicant should 
be required to support its request for a further ex¬ 
tension by a reasonable showing that it can and will 
begin and proceed with this development. For over 
12 years the company has maintained a priority for 
the development of public resources of inestimable 
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i 

i 

value to a large community. The Federal "Water 
Power Act protects such a priority so long, but j only 
so long, as the company is able to establish its will¬ 
ingness and ability to promote with reasonable! dili¬ 
gence the development of such resources. Unless the 
company has shown that the construction of the proj¬ 
ect will begin before the end of the requested extension 
period, this application must be denied.” (Italics 
added.) ( In the Matter of Empire District Electric 
Company, Application for Amendment for Licence to 
Extend the Time for Beginning Construction, Project 
No. 324; 1 FPC Reports 212, 215-216; also see Same 
case 1 FPC Reports 15, 19.) 

The above remarks by the Federal Power Commission 
in criticizing a private utility company for failing to go 
forward with the development of a potential hydro project, 
should have been heeded by the Commission in 1950 when 
through its action in denying Petitioner’s Application for 
License, it foreclosed development of perhaps the largest 
potential source of hydro energy remaining on this con¬ 
tinent. Such negative monopolization of a water power 
site is not in harmony with the letter or spirit of; the 
Federal Power Act. The denial of the Application in this 
case is no different than were the Commission to permit 
an undue extension of priority in commencing a project 
beyond the limits intended by Congress in enacting Section 
13 of the Federal Power Act, 16 which it refused to author- 
ize in the Empire District matter, supra. In either eyent 
the “uncertainty” not only has an “adverse effect upon 
the community” but permits a valuable natural resource 
to remain undeveloped indefinitely. 

In this latter connection, Commissioner Smith in his 
dissenting opinion said: 

| 

“We have no way of knowing how much delay will 
result from the denial of the application for license 
and the reservation of the site over an indefinite period 
of time for possible Federal development. It seems to 

io Act of June 10, 1920, c. 285, Section 13, 41 Stat. 1071, 16 U. S. C. $ 806. 

i 

i 


i 
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me that we should now perform our function by issuing 
the license applied for and thus, so far as it lies within 
our power, permit a start to be made with construc¬ 
tion which will make available this long and badly 
needed large block of low-cost power, which may be 
even more urgently needed for defense purposes dur¬ 
ing this period of national emergency.” (Italics 
added.) (A. 134.) 

The action of the Federal Power Commission contested 
in this proceeding by the Petitioner, unless reversed, would 
“arbitrarily hold the proposed project site under indefinite 
priority”—just what the Commission protests against in 
other cases. 


n 

Applicant’s Proposed Hydro Project Is Best Adapted to a 
Comprehensive Plan for Improving and Developing 
the International Rapids Section of the St. Lawrence 
River for the Use and Benefit of Interstate and Foreign 
Commerce, for the Improvement and Utilization of the 
Water Power Potential of the International Rapids 
Section and for Other Beneficial Public Uses. 

Section 10(a) of the Act 17 provides that all licenses 
issued under Part I thereof shall be on the following 
conditions: 

“Sec. 10. * * * (a) That the project adopted, in¬ 
cluding the maps, plans, and specifications, shall be 
such as in the judgment of the Commission will be 
best adapted to a comprehensive plan for improving 
or developing a waterway or waterways for the use 
or benefit of interstate or foreign commerce, for the 
improvement and utilization of waterpower develop¬ 
ment, and for other beneficial public uses, including 
recreational purposes; and if necessary in order to 
secure such plan the Commission shall have authority 

17 Act of June 10, 1920, c. 285, Section 10, 41 Stat. 1068 as amended by 
Act of August 26, 1935, c. 687, Title H, Section 206, 49 Stat. 846, 16 U. S. C. 
$ 803(a). 
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to require the modification of any project and qf the 
plans and specifications of the project works before 
approval.” 

i 

Petitioner by the terms of the Act is a preferred Appli¬ 
cant under Section 7(a) which provides that in idsuing 
licenses under Section 4(e) the Commission shall “give 
preference to applications therefor by States and munici¬ 
palities, provided the plans for the same are deemed by 
the Commission equally well adapted, * * * to conserve 
and utilize in the public interest the water resources of 
the region * * 

In its application and its evidence presented before the 
Commission, Petitioner submitted facts to show that its 
proposed project met the requirements set forth in Section 
10(a). There was no challenge either of the facts set forth 
in the application or in Petitioner’s testimony and exhibits 
offered in support thereof. On the other hand, the i only 
two witnesses called by the Commission,—the Chief 6f its 
Bureau of Power and the Assistant Chief of Engineers 
for Civil Works, U. S. Army,—concurred in Petitioner’s 
contention that its proposed project fully met the stand¬ 
ards set forth in Section 10(a) of the Act. (A. 309-311, 
318.) 

The scheme for St. Lawrence development by the federal 
government injected in this proceeding by the Commis¬ 
sion’s decision is radically at variance with the efitire 

record. 18 The federal scheme is also at variance with the 
— 

13 In recommending Federal development of the St. Lawrence River jointly 
for power and navigation the Commission concluded that the project would 
thus “remain a potential source of national revenue at the will of Congress 
for the indefinite future” (A. 131). Congress did not intend that power de¬ 
velopments should bo used to sustain other beneficial improvements when it 
enacted Federal water power legislation in 1920. Petitioner asserts therefore 
that it is improper now for the Commission to deny Petitioner a license on 
such tenuous and specious reasoning for ‘ * federalizing * ’ this particular hydro¬ 
electric resource. Moreover, such theory has not heretofore been adopted iby the 
Commission in considering previous license applications for had it done Iso, no 
projects would ever have received favorable approval. Furthermore^ such 
reasoning ignores Section 5 of the Flood Control Act of 1944 (16 U. S. C. 
$ 825s) which prohibits the operation of “federalized” pow-er project? on a 
profit basis. 

I 

I 

i 

i 
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Commission’s own subsequent report to the House Public 
Works Committee in the course of that Committee’s con¬ 
sideration of the 1951 St. Lawrence legislation 19 wherein 
the Commission advocated that Section 5 of that legislation 
be retained but amended to require licensing of the power 
facilities to this Petitioner under the Federal Power Act. 
In that report the Commission said: 

“Section 5 of the joint resolution provides for turn¬ 
ing over to the State of New York the power facilities 
on the United States side provided the arrangement 
with the State is consistent with the laws of the United 
States and protects the interest of the United States 
and of other States. Such 'protection can readily be 
afforded. 

“However, in order to be consistent with established 
Federal power policies, we believe that any St. Law¬ 
rence project legislation containing section 5 should 
require a license under the Federal Power Act. Many 
problems have been mentioned in connection with the 
proposal to turn the power facilities over to the State 
of New York. Not only could those questions which 
have been mentioned be taken care of in such a license, 
but there are other problems which were also resolved 
in the Federal Power Act after years of debate. The 
power policies there outlined have been reexamined 
by Congress on several occasions but have not been 
substantially altered during the past 31 years, which 
would indicate their fundamental soundness. 

“ Under a Federal Power Act license the legislatively 
determined interests of the United States and of the 
neighboring States would be fully protected, and in 
addition the termination date of a license would per¬ 
mit reexamination of the entire situation at some spe¬ 
cific time, thus insuring conformity with national poli¬ 
cies then considered desirable. The practical oppor¬ 
tunity for later reexamination of the power situation 
at the St. Lawrence project might not be afforded if 
the cost of acquisition by the United States then 
proved to be too high by reason of any excessive value 
which could undoubtedly be placed upon the rights 

W H. J. Res. Nos. 2, 3, 4, 15, 102, 122 and 159 and H. R. 2536 (82nd Cong., 
1st Session). 
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to be given to the State by a blanket transfer, j Fur¬ 
thermore, such a license would confer upon the State 
of New York no special privileges which are not equally 
available to other States. * * * 

“For all of these reasons, the Commission recom¬ 
mends immediate passage of one of these resolu¬ 
tions.” 20 (Italics added.) 

In the same hearings before the House Public Works 
Committee, the Petitioner on April 25, 1951 also recom¬ 
mended that Section 5 of the pending resolution be amended 
to encompass a license because “it would be proper and 
more regular if a Federal Power Commission license jwere 
to be issued. In that way the federal interests under the 
Federal Power Act will be protected.” 21 

As previously indicated herein, measures proposed by 
the Federal government over the past two decades foi* the 
dual-purpose seaway and power development of the Inter¬ 
national Rapids Section in connection with and as an Inte¬ 
gral part of the Great Lakes-St. Lawrence Seaway have in 
every instance failed of adoption, though in many instances 
they were favorably voted on in Committee after Congres¬ 
sional hearings. The following schedule indicates this long 
record of frustration and delay since the agreement of 
March 19, 1941 with Canada was signed: 

| 

1941—H. R. 4927 (77th Congress); House hearings]; no 
action. 

1941—Motion to include H. R. 4927 in River and Harbor 
bill (H. R. 5993) (77th Congress); no action. 

1943— S. 1385 (78th Congress); Senate hearings; no action. 

1944— Motion to include S. 1385 in River and Harbor bill 
(78th Congress); defeated 56-25. 

1945— S. J. Res. 104, H. J. Res. 248 (79th Congress); Senate 
hearings; no action. 

20 See pp. 1356-1357 of Part II of Hearings before Committee on Pnblic 
Works, Honse of Ecpresentatives, H. J. Res. 2, 3, 4, 15, 102, 122 and 159 and 
H. R. 2536, 82nd Congress, 1st Session. 

i 

21 Ibid., p. 1342. 
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1947—S. J. Res. Ill, H. J. Res. 192 (80th Congress); Senate 
hearings; recommitted to Committee. 

1949—S. J. Res. 99, H. J. Res. 15 (81st Congress); House 
hearings; no action. 

1951—S. J. Res. 27, H. J. Res. 4 (82nd Congress); House 
hearings; tabled 15-12. 

It was only after recommital on February 27, 1948 of 
Senate Joint Resolution 111, 80th Congress, 1st Session, 
to approve the United States-Canadian Agreement of 1941 
and to authorize the Great Lakes-St. Lawrence Seaway 
project, that the Petitioner sought to prevent further waste¬ 
ful delay in the development of the International Rapids 
Section and to proceed with the power project in coopera¬ 
tion with the Hydro-Electric Power Commission of Ontario 
in general accordance with the plans prepared by the Corps 
of Engineers for this section of the river, completed and 
approved by Federal, State, Dominion and Provincial 
agencies in connection with the aforementioned Agreement 
of 1941. 

In separate applications filed by the Petitioner and by 
the Hydro-Electric Power Commission for an Order of 
Approval from the International Joint Commission, col¬ 
lateral to the license proceeding before the Federal Power 
Commission, both agencies expressly set forth their pur¬ 
pose, in respect to the proposed works in the International 
Rapids Section stating, that all main features of the proj¬ 
ect, including the Long Sault Dam and Barnhart Island 
Power House, would 4 ‘be so planned and built as to be 
adaptable to the further improvement of the International 
Rapids Section for navigation purposes,” and further 
“that all works whether classified as primarily for power 
or common to power and navigation would in all respects 
be adaptable to the aid, improvement and benefit of com¬ 
merce and navigation” (A. 231). Petitioner’s Chairman 
similarly testified at the hearing (A. 280-285). 

In its Report to the Commission, Exhibit No. 69 (A 167- 
168) on this project by its own Bureau of Power, the con- 
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elusion was reached that the project proposed in Peti¬ 
tioner’s application “would adequately develop” thei power 
resources of the International Rapids Section of the St. 
Lawrence River; that the proposed project “was economi¬ 
cally feasible”; that “a market exists for the project out¬ 
put” as soon as it could be made available; that “the 
project works proposed are compatible with and readily 
adaptable to future improvement of the river for naviga¬ 
tion,” and that “the project is best adapted to a compre¬ 
hensive plan of development of the St. Lawrence River.” 
(Italics added.) 

The Chief of the Bureau of Power in recommending that 
the Petitioner’s application be granted restated the fore¬ 
going conclusions in his oral testimony (A. 318). Also at 
the hearing the Assistant Chief of Engineers for Civil 
Works, United States Army, whose office is chargedj under 
Section 4(e) of the Act 22 with the duty of passing upon 
power projects in navigable waters of the United States, 
submitted in behalf of the Chief of Engineers a letter 
addressed to the Commission (Exhibit No. 52) in| which 
the Commission was advised that “the proposed project 
works for the separate power project” were “compatible 
with and readily adaptable to, future improvement of the 
St. Lawrence River for deep-draft navigation”, that the 
main features of the separate power project including the 
Long Sault Dam and the Barnhart Island Power House 
conformed to the detailed plans previously adopted for the 
dual-purpose project by the Corps of Engineers and that 
the only material departures in Petitioner’s proposal from 
the said dual-purpose plan were (1) the elimination of 
facilities, including certain channel excavations, solely for 
deep-draft navigation; (2) elimination of the Iroquois Con- 


22 Section 4(e) of the Act provides in part as follows: 

ttm # *, that no license affecting the navigable capacity of any navigable 
waters of the United States shall be issued until the plans of 'the dam 
or other structures affecting navigation have been approved; by the 
Chief of Engineers and the Secretary of War”. 
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trol Dam; and (3) changes in the previously proposed 
Massena power canal (A. 158-161; 309, 311). 

Despite this direct and forceful expert testimony by the 
Commission’s own witnesses in favor of the Petitioner’s 
proposed development of the St. Lawrence River, which 
was not contested in any manner, the Commission in its 
Opinion and Order issued more than two years later con¬ 
cluded that since the vitally important seaway would still 
await action by Congress if the power development here 
proposed should actually be constructed, that it therefore 
appeared to the Commission, ‘‘on the basis of the national 
aspect of the power development combined with the na¬ 
tional and international benefits to be obtained from the 
seaway that it is highly desirable for Congress to pass 
upon the proposal in its entirety rather than on a piece¬ 
meal basis. * * *” a (A. 130). 

The Commission further concluded, but without any evi¬ 
dentiary support “that the simultaneous construction of 
both the power and seaway facilities in the International 
Rapids Section of the St. Lawrence River as an integral 
part of the entire project of the Army Corps of Engineers 
known as the St. Lawrence Seaway and Power Project is 
best adapted to a comprehensive plan for improvement and 
development of the St. Lawrence and Great Lakes water¬ 
ways and water resources for the use and benefit of inter- 


23 Approximately two years and five months elapsed between the time the ap¬ 
plication in this case was filed and the Commission’s Opinion and Order were 
issned. During this interval the Commission once directed the Presiding Ex¬ 
aminer to hold the matter in abeyance pending Congressional action on 
legislation to authorize the dual project in the 81st Congress. (See Order 
of Commission dated March 7, 1949, A. 195-196.) Subsequently, however, when 
it appeared unlikely that that legislation (S. J. Res. 99 and companion House 
Bills) would receive prompt approval the case was restored to the active 
calendar. (See Order of Commission dated November 1, 1949, A. 197-198.) 
This was all done in the light of the experience in connection with S. J. Ees. 
Ill which had been recommitted by the Senate at the previous Session of 
Congress. 

This same reasoning that Congress should have an opportunity to pass upon 
the matter was advanced by the Commission back in 1933 in rejecting five 
applications which had then been pending before it for 13 years. (See 1 
FPC Reports 625.) The Commission there gave as the reason for denying the 
applications the pending “Great Lakes-St. Lawrence Deep Waterway Treaty”, 
subsequently rejected in 1934 by the Senate. 


state and foreign commerce, for the improvement and utili¬ 
zation of water power development, and for other beneficial 
public uses and should be completed at the earliest ppssible 
date” (A. 130). 

Neither of these conclusions has any support in ttye rec¬ 
ord but on the contrary as heretofore shown are in direct 
conflict with the only testimony offered by the two experts 
called in behalf of the Commission. The latter conclusion 
that the simultaneous construction of both the power and 
seaway facilities is required is furthermore contrary to a 
previous statement made by General Wheeler, the former 
Chief of Engineers, in a letter of September 7, 1048 to 
Senator Yandenberg, when the Senate Foreign Relations 
Committee was considering S. J. Res. Ill, 80th Congress, 
1st Session, to authorize the construction of the StJ Law¬ 
rence Seaway and power project. In that letter (A. 70), 
General WReeler said: 

l 

“With the international power feature out of the 
way, the construction of the United States part of the 
seaway becomes a normal river and harbor navigation 
problem of the type and scope frequently included 
within a River and Harbor Bill. In the past such 
projects have been authorized only after preliminary 
investigation and survey duly authorized by Congress 
have been made by the Corps of Engineers and favor¬ 
able report thereon rendered. * * * 

“It would seem entirely feasible that if the appli¬ 
cation of New York State is acted upon favorably and 
if a study of the navigation features by the Corps of 
Engineers is authorized by Congress, a report could 
be made and subsequent authorization enacted do that 
construction of the seaway could proceed during the 
latter part of the construction of the power project.” 

Subsequent thereto in a report dated December 7j 1948, 
made at the request of Senator Wiley, following Senate 
recommital of S. J. Res. Ill to the Foreign Relations 
Committee, General Wlieeler further stated that “the de¬ 
sign and location of the various features of the Interna¬ 
tional Rapids Section development (proposed by the Peti¬ 
tioner) are such that the project lends itself equally to 




24 


construction of a separate power development initially with 
the seaway facilities added later, or to the construction of 
a combined power and navigation development at the out¬ 
set. There would be no significant difference in the total 
cost of construction between building the combined project 
initially, the starting of the power project with subsequent 
initiation and concurrent completion of both the power 
and navigation project, or the adding of the seaway facili¬ 
ties after the construction of a power development alone.” 
(Italics added.) (Committee Print, “Reports Prepared by 
Government Agencies” for Senate Foreign Relations Sub¬ 
committee, re: S. J. Res. Ill, March 2, 1949, at page 6.) 

Moreover, the Commission’s conclusions above quoted in 
part are contrary as has been shown to the actual history 
of prolonged delay in providing for the dual-purpose de¬ 
velopment and assumes presumptuously that the comple¬ 
tion of a navigation improvement can best be achieved 
merely by awaiting further congressional action on the 
United States-Canadian Agreement signed in 1941. The 
Commission’s decision in this respect gives no considera¬ 
tion whatever to the evidence presented at the hearing 
showing that the installation in New York and Ontario of 
all works primarily for power and the major part of the 
works common to power and navigation offers the most 
expeditious method for completing the overall plan of de¬ 
velopment of the St. Lawrence River. 24 The dissenting 
Commissioner’s opinion, however, fully recognizes this 
fact. In it he said: 

24 The history of the development of the Great Lakcs-St. Lawrence System 
has been one of progressive completion by stages of separate projects of 
great magnitude, such as Canada’s Fourth Welland Canal, the MacArthur 
lock at Sault Saint Marie and other works located at intervals from Duluth 
in the Midcontinent to the Atlantic Ocean. The fact that it is now navigable by 
deep-draft vessels over 90 percent of its entire reach is due to the improve¬ 
ment by stages in separate projects, of vital interconnections of the system. 
The Beauharnois power development of the Province of Quebec in the St. 
Lawrence Eiver below the Petitioner’s proposed project, approved by the 
Dominion government of Canada, is comparable to the situation involved here. 
In that case, however, the power project alone was authorized by the Can¬ 
adian government but provision was made in its construction for eventual 
completion of navigation features for deep-draft vessels, just as Petitioner 
proposed in the application to the Federal Power Commission. 
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“It should be emphasized that the works which the 
State of New York proposes to construct for power 
development are essentially the same as those\ pro¬ 
posed by the Corps of Engineers in its plan for the 
Seaway Project. Their prior construction would in 
no way interfere with, add to the cost, or impair the 
feasibility of any additional improvements which the 
United States might at any time decide to make for 
navigation purposes. Therefore, the findings which 
the majority makes regarding the desirability of the 
Seaway Project and its adaptation to a comprehensive 
plan for the development of the river could equally 
well be made as a basis for licensing the applicant to 
proceed with its proposed power development, j This, 
too, would be wholly consistent with the precedents 
of this Commission, which has frequently licensed 
hydroelectric power developments with conditions pro¬ 
viding for the subsequent installation of navigation 
facilities in accordance with comprehensive plans for 
improving or developing waterways such as is inherent 
in the application before us. 

“In passing upon applications for licenses und^r the 
Federal Power Act, this Commission must consider 
the full utilization for all purposes of the wat^r re¬ 
sources in question, but its main responsibility is Neces¬ 
sarily centered upon power requirements and supply. 
From the majority opinion, however, it appears that 
the principal reason for failure to license this highly 
desirable and badly needed hydroelectric development 
is based principally upon the conviction that bot\h the 
Seaway and the power development are vitally impor¬ 
tant to the economy and defense of the United States 
and Canada, and therefore that they must be j con¬ 
structed simultaneously. It is difficult to follovf this 
reasoning. Obviously, the ultimate determination as 
to whether, and if so when, navigation facilities are 
to be provided will be made, not by us, but by higher 
authority. ,, (Italics added.) (A. 133-134.) 

The evidence of record in this proceeding standing un¬ 
contradicted establishes beyond dispute that Petitioner’s 
plan for the power development of the International!Rap¬ 
ids Section will in every respect aid and in no way hinder 
or impede the future development of the St. Lawrence river 
for navigation purposes. 
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Petitioner’s Proposed Method of Project Operation Insures 
the Widest Possible Public Benefit from the St. Law¬ 
rence Power Development, and No Provision of the 
Power Authority Act Creates Any Obstacle to Peti¬ 
tioner’s Legal Right and Ability to Proceed With the 
Project. 

The Commission in its opinion (A. 129) cited objections 
raised by its Presiding Examiner as possible grounds 
for denying the application in this proceeding. These ob¬ 
jections, all unfounded and unsupported by the evidence, 
as indicated in Petitioner’s Exceptions (A. 86-89; 95-101; 
113-118), have nevertheless been removed from any area 
of contention by the 1951 amendments to the Power Au¬ 
thority Act discussed below. 

At the hearing, testimony was introduced by the Peti¬ 
tioner’s Chairman to the effect that through control of the 
Petitioner by the Federal Power Commission under its 
licensing authority, and the inter-connection of the pro¬ 
posed St. Lawrence power project with other public and 
private systems within economic transmission distance, 
whereby power could be interchanged between such sys¬ 
tems, additional benefits would be made available to adja¬ 
cent States as well as to New York consumers. At no time 
did, or has, the Petitioner indicated that it would attempt 
to limit the use of energy produced by its project to con¬ 
sumers within New York State alone. In its testimony it 
merely asked the Commission to recognize the necessity of 
permitting it the same freedom of contract in regard to the 
sale of project power as any successful enterprise, public 
or private, must possess and in that connection requested 
the Commission not to impose upon it an arbitrary formula 
or quota for the sale of project power in interstate com¬ 
merce. The Commission however ignored this declaration 
as to Petitioner’s policy and intentions and without any 
factual basis whatsoever, but apparently relying on the 




27 


Presiding Examiner’s findings, concluded that the Peti¬ 
tioner “might not make this power available to as large 
an area as should be considered” (A. 130, 137). 

While Petitioner has continually pledged to make project 
energy available to users in adjacent States—which its Act 
now clarifies against unwarranted assertion to the con¬ 
trary—Petitioner nevertheless points out that no provision 
of the Federal Power Act gives the Commission the au¬ 
thority to question or reject a license application on the 
ground that the applicant “might not make * * # power 
available to as large an area as should be considered”. 
Moreover, Petitioner is unaware of any prior instance in 
which the Commission has attempted, by the imposition 
of conditions in a license pursuant to Section 10(g) 6f the 
Act (16 USC § 803(g)), to fix the market area to be served 
by a licensed hydro-electric project, as has been suggested 
in this proceeding. 

It was the Petitioner’s opinion of its own law, supported 
by competent legal advice, that such broad availability of 
project power was possible. Though it is beyond the prov¬ 
ince of the Federal Power Commission to give an inde¬ 
pendent interpretation of the local laws of a State j (See 
dissenting opinion of Justice Frankfurter in First Iowa 


ince of the Federal Power Commission to give an inde¬ 
pendent interpretation of the local laws of a State j (See 
dissenting opinion of Justice Frankfurter in First Iowa 
Hydro-Electric Coop . v. Federal Power Commission , s^pra, 
pp. 185-186), to avoid the harassment of erroneous legal 
contentions of the Federal Power Commission, the Peti¬ 
tioner subsequent to the hearing requested Governor Dewey 
to submit to the State Legislature proposed amendments 
to clarify such matters. 

In regard to the sale of power to adjacent areas, Section 
1005(5) of the Power Authority Act as now amended 
(A. 250-256) provides that “in disposing of hydro-electric 
power pursuant to and in furtherance of the aforemen¬ 
tioned policy and purposes, appropriate provision ma# also 
be made to allocate a reasonable share of project pov^er to 
agencies created or designated by other states and author- 


I 
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ized to resell the power to users under the same terms and 
conditions as power is disposed of in New York state”, 
namely, that project power shall be for the benefit pri¬ 
marily of domestic and rural consumers and secondarily 
of industry. 

As so amended, any doubt as to whether or not the Peti¬ 
tioner could accept a license containing reasonable provi¬ 
sions requiring delivery of a portion of its energy for use 
outside the State of New York, disappears. 

The Commission’s Opinion also referred to an alleged 
limitation in Petitioner’s enabling legislation which was 
called to its attention in the Presiding Examiner’s Inter¬ 
mediate Decision. The Commission, after referring to the 
case of Niagara Falls Power Company v. Federal Power 
Commission, 137 F. (2) 787; cert, denied and rehearing 
denied 320 U. S. 792, 815, illustrating, according to its 
interpretation, the plenary jurisdiction of the United States 
in regard to navigable international boundary streams, 
commented as follows (A. 129): 

“* * * The Examiner calls attention to the failure 
of the State of New York to recognize this basic juris¬ 
dictional fact (as to the plenary jurisdiction of the 
United States), although there has been ample oppor¬ 
tunity for the State Legislature to remove any doubt 
on this score * * V’ 25 

The question as to the Petitioner’s rights in the St. Law¬ 
rence River is a constitutional matter to be passed upon 
by the Courts and is not an issue which requires deter¬ 
mination by the Commission in a license application pro¬ 
ceeding. Petitioner, however, does not challenge any power 

25 Petitioner is unable to determine from the record the basis or the source 
of this statement unless it results from the Examiner’s discussion (A. 40-41) 
concerning Section 1001 of Petitioner’s enabling Act which declares as a 
matter of policy that the International Rapids Section of the St. Lawrence 
River “is a natural resource of the State for the use and development of 
commerce and navigation in the interest of the people of this State and the 
United States,” and that such “natural resource,” including the hydro¬ 
electric power it produces, “shall always remain inalienable to, and owner¬ 
ship, possession and control thereof shall aways be vested in, the people of 
the State.” (A. 206). 
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that may be vested in the federal government in regard 
to its authority over the Petitioner’s proposed project in 
the International Rapids Section of the St. Lawrence River. 
In fact, by its mere application for a license to construct 
this project, Petitioner acknowledged the existence of fed¬ 
eral legislation and a willingness to comply with the con¬ 
ditions imposed by the Federal Power Act. 

Further, in the course of its Opinion the Commission 
said (A. 129): 

“The Examiner also mentions other features of the 
State legislation which he considers to be of sufficient 
importance, with other points, to justify denial i of the 
application. 

“In view of the serious questions which have been 
raised as to the legal right of the applicant to proceed 
with construction if a license should be authorized, 
there is a strong possibility that litigation might delay 
construction by the applicant indefinitely. 

“While we do not determine any of these questions 
now, since we have a more basic objection to the issu¬ 
ance of a license to the State of New York at this time, 
they do suggest doubt as to whether the applicant 
would be able to proceed promptly with construction 

if a license should be authorized.” 2<J (Italics added.) 

! 

i 

i 

As to the Commission’s expressions of doubt concerning 
Petitioner’s legal right to proceed with the project, these 
doubts as indicated below have been completely rejnoved 
even if they ever had any substance. 

First, the Power Authority Act as now amended specifi¬ 
cally authorizes the Petitioner to apply for and accept a 
license from the Federal Power Commission. Petitioner 
contended in the proceeding before the Commission that 
its Act, even without such clarifying language, was ade¬ 
quate in this respect but in order to meet the Examiner’s 


2® The above quoted statements in the Commission’s Opinion appear to be 
taken principally from pages 27 to 31 of the Examiner’s intermediate deci¬ 
sion (A. 39-42). 
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objections, the Legislature subsequently amended Section 
1005(3) of the Power Authority Act to read as follows: 

“The authority is authorized and directed: 

* * * To apply to the appropriate agencies and offi¬ 
cials of the United States Government and/or of the 
Dominion of Canada or its provinces, including the 
federal power commission and the international joint 
commission, for such licenses, permits or approval of 
its plans or projects as it may deem necessary or ad¬ 
visable, and in its discretion, and upon such terms and 
conditions as it may deem appropriate to accept such 
licenses, permits or approvals as may he tendered to 
it hy such agencies or officials; * * (Italicized 

material added by 1951 amendment.) 27 

Second, the Power Authority Act as now amended spe¬ 
cifically authorizes the Petitioner to accept a Federal 
Power Commission license containing a so-called “re¬ 
capture provision’’ under Section 14 of the Federal Power 
Act. 28 The Presiding Examiner contended that this could 
not be done because Section 1005(3) of the Power Author¬ 
ity Act declared that neither “the authority nor any trus¬ 
tee, officer or agent thereof shall have the power to waive 
or surrender for any purpose whatsoever any right of the 
State of New York, whether sovereign or proprietary in 
character, in and to the Saint Lawrence River, its waters, 
power, channel, bed or uses, or the right of the State to 
assert such rights at any future time * • While Peti¬ 
tioner does not agree with the Examiner’s contention, a 
proviso was added to this section upon Petitioner’s recom¬ 
mendation at the 1951 legislative session in order to meet 
the Examiner’s objections, reading as follows: 29 

27 Chapter 146, Section 6, Laws of New York 1951, approved March 20, 
1951. 

28 Act of June 10, 1920, 41 Stat. 1071 as amended by Act of August 26, 
1935, c. 687, Title II, Section 207, 49 Stat. 844, 16 TJ. S. C. $ 807. This sec¬ 
tion provides that the United States shall have the right upon and after the 
expiration of any license “to take over and thereafter to maintain and operate 
any project or projects’* covered by license. 

29 Chapter 146, Section 6, Laws of New York 1951, approved March 20, 
1951. 
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“provided, however, that nothing herein contained 
shall be construed as limiting the power of the au¬ 
thority to accept a license issued by the federal power 
commission pursuant to the provisions of the federal 
power act, as amended, and the terms and conditions 
therein imposed pursuant to law.” (Italics added.) 

As so amended the authority of the Petitioner to accept 
a license issued pursuant to the provisions of the Federal 
Power Act, is clearly expressed. 

Third, the Power Authority Act as now amended spe¬ 
cifically authorizes the Petitioner, in the event a license 
is granted to it, to condemn real property within the State 
either pursuant to Section 21 of the Federal Power Act 30 
or under the appropriate condemnation laws of the State 
of New York. This is provided for in Section 1007(^) of 
the Act which reads as follows: 

“7. The authority may, at its option, acquire such 
real property within the State of New York, under the 
general condemnation law or, in the event it \is a 
licensee of the federal power commission it may ac¬ 
quire such real property as is necessary for its pur¬ 
poses through the exercise of the right of eminent 
domain as provided in section twenty-one of the\ fed¬ 
eral power act, as amended (Italicized material 
added by 1951 amendment, Chapter 146, Section 13, 
Laws of New York, 1951, approved March 20, 1951.) 

j 

It was the Presiding Examiner’s contention that under 
the limitations of the original enactment, Petitioner might 
find itself liable in the event it proceeded under the gen¬ 
eral condemnation laws of the State to pay compensation 
based upon testimony relating to the special value of Iftnds 
for power site purposes as was required of the Gtand 
River Dam Authority of the State of Oklahoma byf the 
decision of the Supreme Court in the case of Grand River 
Dam Authority v. Grand Hydro, supra. 

In its Exceptions to the Presiding Examiner’s Decision 

(A. 95-96), Petitioner pointed out that Section 1007(7) of 

_ i 

30 Act of June 10, 1920, 41 Stat. 1075, as amended by Act of August 26, 
1935, c. 687, Title II, Section 211, 49 Stat. 846, 16 U. S. C. $ 818. 
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its enabling Act was not a mandatory requirement but that 
Petitioner at its option could either acquire property 
“under the general condemnation law of the State” as 
specified in that subsection, or “under and pursuant to 
the provisions of the Act” as specified in Section 1007. 
Since the Federal Power Act had already been in existence 
for almost ten years when the Power Authority Act was 
first enacted, Petitioner concluded that in the event it be¬ 
came a licensee it could invoke at its election Section 21 
of the Federal Power Act which authorizes all licensees 
thereunder to exercise the right of eminent domain. How¬ 
ever, to avoid any contentions to the contrary, such as the 
Examiner’s, Petitioner recommended to the State Legis¬ 
lature that its enabling Act be amended as set forth above. 

In view of the above clarifying amendments, subsequently 
enacted by the State Legislature at its 1951 Session, to 
clarify the Power Authority Act against even unwarranted 
objections, and particularly in view of Petitioner’s con¬ 
tinued pledge to make a reasonable portion of project 
energy available to users in adj'acent states, Petitioner 
asserts that its proposed development in the St. Lawrence 
River will insure to consumers the widest possible public 
benefit. 

IV 

The Action of the Commission in Exercising Section 7(b) 
of the Federal Power Act for the First Time to Deny 
the Petitioner’s Application for License Was Not War¬ 
ranted or Justified, Was Arbitrary and Unreasonable, 
and Unsupported by the Evidence. 

Section 7(b) of the Act 81 provides that: 

“Whenever, in the judgment of the Commission, the 
development of any water resources for public pur¬ 
poses should be undertaken by the United States itself, 
the Commission shall not approve any application for 

31 Act of June 10, 1920, (41 Stat. 1067) as amended by Act of August 26, 
1935, c. 687, Title II, Section 205, 49 Stat. 842, 16 U. S. C. $ 800(b). 
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any project affecting such development, but shall cause 
to be made such examinations, surveys, reports, plans, 
and estimates of the cost of the proposed development 
as it may find necessary, and shall submit its findings 
to Congress with such recommendations as it mayj find 
appropriate concerning such development.” (Italics 
added) 

| 

In considering the manner in which the Commission may 
exercise its judgment under this provision of the Federal 
Power Act, it should be borne in mind that under its terms, 
States and municipalities in applying for licenses haye a 
preference over individuals or corporations, and that no 
provision is made in the Act for the construction or financ¬ 
ing of power developments by the Federal government it¬ 
self. Section 7(b) merely provides that the Commission 
may make recommendations to Congress under appropriate 
circumstances. 


“In the Judgment op the Commission” 

The term judgment as used in Section 7(b) is not -srith- 
out limitation. 

Webster’s new International Dictionary, Second Edition, 
defines the term as follows: 

! 

“7. The power of arriving at a wise decision or con¬ 
clusion on the basis of indications and probabili¬ 
ties, when the facts are not clearly ascertained; 
as, to use your best judgment; discretion; or dis¬ 
cernment; as, a man of sound judgment. 

“Law. The act of determining, as in courts, what is 
conformable to law and justice; * * 

! 

An administrative agency’s findings based on judgnient 
may be reviewed by the courts on appeal to deternjine 
whether or not such findings are supported by substantial 
evidence and further whether or not they were arrived at 
in accordance with legal standards ( Securities and Ex¬ 
change Commission v. Central Illinois Security Corpora - 
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tion, 338 U. S. 96, 126). In this same connection the 
Supreme Court in Universal Camera Cory. v. National 
Labor Relations Board , 95 Law Ed. Advance Opinions 304, 
313, recently said: 

“But a standard leaving an unavoidable margin for 
individual judgment does not leave the judicial judg¬ 
ment at large even though the phrasing of the stand¬ 
ard does not wholly fence it in. * * *” 

In exercising its judgment pursuant to Section 7 (b) the 
Commission however must conform with the spirit of the 
Federal Power Act which it is entrusted to administer and 
must do so in a manner to promote and not defeat the ends 
of substantial justice. Like its findings of fact which must 
be supported by substantial evidence to be conclusive, its 
judgment opinions must be based upon considered action 
and not arbitrary will. 

As is shown under Points II and V of this brief the 
Commission’s action in recommending that this project be 
referred to Congress under Section 7(b) is not based on 
substantial evidence and therefore does not meet the re¬ 
quirements on which this Court would be bound to accept 
the Commission’s judgment. This Court must judge the 
propriety of the Commission’s action solely by the grounds 
invoked by that agency and if in exercising its judgment 
the Commission has misconceived the purpose and intent 
of Section 7(b), its Order based thereon must be vacated. 
See Securities and Exchange Commission v. Chaney, 318 
U. S. 80, 94-95 (1942) and the same case 331 U. S. 194, 196 
(1946). 

0 >) 

Prior Proceedings Before the Commission Involving 

Section 7(b). 

The proceeding now before this Court is the first in which 
the Commission invoked Section 7(b) of the Act to deny 
an application for license. An examination of the records 
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of the Commission discloses that on only three previous 
occasions has Section 7(b) of the Act been formally re¬ 
ferred to, and none of these instances, as will be shown 
hereinafter, establishes a precedent for its exercise to deny 
the Petitioner’s application in this proceeding. 

The first reference to this section by the Commission 
was in 1924 in connection with an application concerning 
the development of the Potomac River for power purposes 
where the Commission in its Fourth Annual Report to 
Congress said: 

i 

“Under this provision, (referring to what is now 
Section 7(b)) together with the special authorization 
for the particular project , the commission made a 
report and estimates upon the Great Falls project on 
the Potomac River, and recommended its construction 
by the United States. Congress has not yet acjted on 
this recommendation. The commission, meantime, has 
declined to consider applications from others for power 
developments upon the section of the river covered by 
its report.” (Italics and parenthesis added.) (Fourth 
Annual Report, p. 13.) 

Section 7 of the Act in effect at the time of that proceed¬ 
ing contained a third paragraph which read as follolws: 

“The Commission is hereby authorized and directed \ 
to investigate and, on or before the 1st day of Janu- y 
ary 1921, report to Congress the cost and, ins detail, 
the economic value of the power plant outlined in 
project numbered 3, House Document numbered 1400, 
Sixty-second Congress, third session, in view of exist¬ 
ing conditions, utilizing such study as may heretofore 
have been made by any department of the Government; 
also in connection with such project to submit plans 
and estimates of cost necessary to secure an increased 
and adequate water supply for the District of Colum¬ 
bia * * 

! 

Pursuant to the above quoted provision of section 7, the 
Commission requested the Secretary of War to instruct 
the Chief of Engineers to undertake an investigation and 
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report of the Great Falls project for water supply and 
power purposes. On the basis of that report and testimony 
taken at public hearings, the Commission recommended 
that the supplementary water supply for the District, which 
was one of the matters considered in the Report of the 
Chief of Engineers, be considered separately from the 
public power project proposed in House Document 1400 
referred to in Section 7, since immediate addition to the 
District’s water supply was imperatively demanded. The 
Commission’s report was submitted to Congress in 1920 
and was printed as Senate Document No. 403, 66th Con¬ 
gress, 3rd Session. (First Annual Report of FPC to Con¬ 
gress, 1921, pp. 33-35.) 

From the foregoing it is seen that Congress was already 
considering the construction of a public power project in 
the Potomac River and that the Commission’s action in 
referring the Great Falls matter to Congress was not based 
upon the exercise of its judgment pursuant to Section 7(b) 
but was based solely upon the above quoted mandate of 
the Special Investigation provision (now executed) of Sec¬ 
tion 7. 

The second reference to Section 7(b) in a Commission 
proceeding was in 1938 in a matter involving the White 
River Power Company. In that instance the facts were 
as follows: 

Subsequent to the date on which the Commission had 
authorized issuance of a license to the company for the 
Wildcat Bend project, but before construction was com¬ 
menced, the House Committee on Flood Control adopted 
a resolution requesting the Board of Engineers for Rivers 
and Harbors to review its previous report of that river 
with a view to determining whether a dam at Wildcat Bend 
“would be economically justified for flood control and power 
development” in lieu of certain other dams previously rec¬ 
ommended for construction by the Board of Engineers. 
Shortly after this resolution was adopted, the Flood Con¬ 
trol Act of 1938 was passed in which Congress gave ap- 
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proval “to the general comprehensive plan for flood con¬ 
trol and other purposes in the White River Basing and 
further specifying that $25 million should be appropriated 
“for the initiation and partial accomplishment of that 
plan.” 

The day following the approval of that Act, the; Com¬ 
mission entered a second Order rescinding its previous 
authorization of license, in which, after referring to Sec¬ 
tion 7(b), it found as follows: 

“(1) The finding contained in the Commission’s 
order of December 8, 1936, that the licensing of Wild¬ 
cat Bend development as therein provided for will not 
affect the development of any water resources for pub¬ 
lic purposes which should be undertaken by the United 
States is not at this time justified by the record in this 
case; 

“ (2) The public interest requires that the orjier of 
December 8, 1936, be rescinded and consideration of 
the application for license be suspended, pending the 
determination of the projects in the White River Basin 
which will be undertaken by the United States; * * 

(1 FPC Reports, pp. 731-732.) 

As the above recital indicates, Congress had exercised 
its jurisdiction over the project in question prior to the 
Commission’s action suspending further consideration of 
the company’s application. Since Congress had ajready 
exercised its judgment in the matter, there was no fieces- 
sity for the Commission to invoke Section 7(b) and there¬ 
fore any reference to Section 7(b) in the Commission’s 
order was superfluous. (Compare Savannah Power Elec¬ 
tric Company v. Federal Power Commission , 164 I* 1 . (2) 
408, discussed below.) 

Even more remote as a precedent for invoking Section 
7(b) in this proceeding is the so-called Clark Hill project 
referred to in Savannah River Electric Company vJj Fed¬ 
eral Power Commission, supra. The facts in that case 
were summarized by the Fourth Circuit Court as follows: 
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In the year 1928 the Savannah River Electric Company 
applied for and secured from the Commission a license to 
construct a dam and hydro-electric project at Clark Hill 
on the Savannah River. Construction however, was never 
commenced and in 1932 with the approval of the Commis¬ 
sion, the license was surrendered. In 1939 the Commis¬ 
sion directed a letter to the President endorsing the project 
and recommending its early construction by the United 
States, and in 1944 in a letter to the Chief of Engineers 
the Commission expressed agreement with the report of 
the Board of Engineers that the project “ constituted a 
desirable initial step in the development of the Savannah 
River.’’ This last letter was before Congress at the time 
of the passage of the Flood Control Act of 1944 which 
authorized the construction of the Clark Hill project by 
the United States. Subsequent thereto, by certain appro¬ 
priation bills, moneys were allocated to the Chief of Engi¬ 
neers for the purpose of initiating the project. After the 
project had been undertaken by the United States, the 
Savannah River Electric Company in August of 1946 filed 
an application for license to construct the same project. 
The Commission heard evidence, found facts and on Jan¬ 
uary 14, 1947 entered its Opinion and Order dismissing the 
application, saying: 

“The Commission’s recommendations that the Clark 
Hill project be undertaken by the United States having 
already been before Congress, no further recommenda¬ 
tions need be made to Congress pursuant to Section 
7(b) of the Federal Power Act, and since the project 
has been autfi'orized by Congress for construction and 
work has been started, the pending application should 
be dismissed.” (Italics added.) 

In affirming the position taken by the Commission, the 
Court after referring to Sections 4(e) and 7(b) of the Act 
said: (p. 411) 


“ These provisions of the statute, however, are j to be 
given a reasonable construction; and it could hardly 
have been intended that under them the commission 
should have jurisdiction in the case of projects Which 
Congress had expressly taken over for the United 
States and upon which work was going forward under 
appropriations made by Congress * * (Italics 

added.) 

Unlike the Clark Hill case, Congress has not authorized 
the St. Lawrence project, no appropriation has been made 
for its construction and no work on its improvement has 
been undertaken. In fact, Congress has never so ranch as 
requested the Army Engineers to make a report oh the 
feasibility of the St. Lawrence development. Fur their, the 
present St. Lawrence case is unlike the Potomac River 
case in that the Commission was there directed by Congress 
to make a study of the river, to prepare a report thereon 
and to make recommendations as to its development! as a 
combined water supply and public power project jor as 
separate projects. Furthermore, it is unlike the Wildcat 
Bend proceeding, for there subsequent to the Commission’s 
Order authorizing a license but prior to its issuance, Con¬ 
gress authorized the Chief of Engineers to undertake, in 
accordance with comprehensive plans previously prepared, 
the development of the whole White River Basin. 

It is thus seen from the above cited references that the 
instant proceeding was the first in which Section 7(b) was 
invoked by the Commission in order to deny a license for 
a project which had not been authorized by Congress. 
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V 

Both the Federal Power Act and the Administration Pro¬ 
cedure Act Require That Findings and Conclusions 
of the Commission Must Be Supported by Substantial 
Evidence, and the Administrative Procedure Act Fur¬ 
ther Requires That the Commission’s Findings and 
Conclusions Shall Be Accompanied by a Statement 
Setting Forth the Reasons or Basis Therefor. 

(a) 

Findings Must be Supported by Substantiae Evidence 

Section 313(b) 32 of the Federal Power Act and Section 
10(e) 33 of the Administrative Procedure Act require that 
the Commission’s findings as to fact must be supported by 
substantial evidence in order to be binding upon this Court 
upon review. 

Section 313(b) of the Federal Power Act provides as 
follows: 

“Any party to a proceeding under this Act aggrieved 
by an order issued by the Commission in such proceed¬ 
ing may obtain a review of such order * * * in the 
United States Court of Appeals for the District of 
Columbia, by filing in such court * * * a written peti¬ 
tion praying that the order of the Commission be modi¬ 
fied or set aside in whole or in part. * * * 34 The 
finding of the Commission as to the facts, if supported 
by substantial evidence, shall be conclusive. * * 
(Italics added.) 

Section 10 of the Administrative Procedure Act pro¬ 
vides : 


“Except so far as (1) statutes preclude judicial 
review or (2) agency action is by law committed to 
agency discretion. 

32 Act of June 10, 1920, c. 285, Section 313, added by Act of August 26, 
1935, c. 687, Title II, Section 213, 49 Stat. 860, 16 U. S. C. $ 825 1(b). 

33 Act of June 11, 1946, c. 324, Section 10, 60 Stat. 243, 5 U. S. C. $ 1009(e). 

34 The Order of the Commission in this proceeding is subject to review in 
this Court (see Federal Power Commission v. Pacific Power and Light Co., 
307 U. S. 156, 159). 
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“(a) Rights of review. Any person suffering legal 
wrong because of any agency action, or adversely] af¬ 
fected or aggrieved by such action within the mean¬ 
ing of any relevant statute, shall be entitled to judi¬ 
cial review thereof. 

# * # * # 

“(e) Scope of review. So far as necessary to deci¬ 
sion and where presented the reviewing court shall 
decide all relevant questions of law, interpret consti¬ 
tutional and statutory provisions, and determine ! the 
meaning or applicability of the terms of any agejicv 
action. It shall * * * (B) hold unlawful and set aside 
agency action, findings and conclusions found to be (1) 
arbitrary, capricious, and abuse of discretion, or other¬ 
wise not in accordance with law; * * * (5) unsupported 
hy substantial evidence * * * (Italics added) 

i 

The term “if supported by substantial evidence” as used 
in Section 313(b) of the Federal Power Act has not here¬ 
tofore been considered by the Courts in reviewing the Com¬ 
mission’s orders upon petition. That term or its equiva¬ 
lent as used in the Wagner Act 35 has, however, been inter¬ 
preted by the Supreme Court in Consolidated Edison Co. 
v. National Labor Relations Board, 305 U. S. 197, 229, where 
the Court said: 

“Substantial evidence is more than a mere scintilla. 
It means such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion, f’ 

And again in National Labor Relations Board v. Colum¬ 
bian Enameling & Stamping Co., 306 U. S. 292, 300, that 
court said: 

“(it) must do more than create a suspicion of the 
existence of the fact to be established * * * (it) must 
be enough to justify, if the trial were to a jury, a .re¬ 
fusal to direct a verdict when the conclusion sought to 
be drawn from it is one of fact for the jury.” 

I 

35 Act of July 5, 1935, c. 372, Section 10(e), 49 Stat. 449, 454, 29 U. $. C. 
5160(e). The Wagner Act provided: “The findings of the Board as to! the 
facts, if supported by evidence, shall be conclusive. ’ ’ (Italics added.) 
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The above opinions were cited by the Supreme Court in 
the recent case of Universal Camera Cory. v. National 
Labor Relations Board, supra, in which after reviewing 
the legislative history of Section 10(e) of the Administra¬ 
tive Procedure Act, the Court concluded, in the light of 
the provisions of that Act and the Taft-Hartley Act, 36 both 
of which require findings of fact to be supported by sub¬ 
stantial evidence, that reviewing courts must assume more 
responsibility for the reasonableness and fairness of ad¬ 
ministrative decisions. 

The Court there said: 

“* * * And so we hold that the standard of proof 
specifically required of the Labor Board by the Taft- 
Hartley Act is the same as that to be exacted by courts 
reviewing every administrative action subject to the 
Administrative Procedure Act.” (p. 312.) 

“* * * Congress has merely made it clear that a 
reviewing court is not barred from setting aside a 
Board decision when it cannot conscientiously find that 
the evidence supporting that decision is substantial, 
when viewed in the light that the record in its entirety 
furnishes, including the body of evidence opposed to 
the Board’s view.” (p. 313.) 

“* * * Whether on the record as a whole there is 
substantial evidence to support agency findings is a 
question which Congress has placed in the keeping of 
the Courts of Appeals. * * *” (p. 314.) (Italics 

added.) 

As Petitioner has pointed out above under Point II, the 
evidence which it presented in this proceeding clearly es¬ 
tablished that its proposed project is best adapted to a 
comprehensive plan to improve and develop the Interna¬ 
tional Rapids Section of the St. Lawrence River for the 
use and benefit of interstate and foreign commerce and 

3«61 Stat. 148, 29 TJ. S. C. (Supp. II) $ 160(e). The Taft-Hartley law pro¬ 
vides that “The findings of the Board with respect to questions of fact 
if supported by substantial evidence on the record considered as a whole shall 
be conclusive.” (Italics added.) Section 10(e) of the Administrative Proce¬ 
dure Act contains a similar requirement as to the record as a whole. 
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in order to improve and utilize that section of the river 
for power purposes. The Commission’s own witnesses 
reached this same conclusion and recommended approval 
of Petitioner’s proposed project. No contrary evidence 
was offered at the hearing. Accordingly this Court upon 
reviewing the whole record must, in the light of the ;evi- 
dence presented therein and the requirements laid down 
by the Supreme Court in its decision in Universal Camera 
Cory . v. National Labor Relations Board, supra, set afeide 
the Commission’s order and remand the cause to | the 
Commission. 


(b) 


Basis or Reasons tor Findings Must be Stated I 

| 

Another and further reason for the Court to set abide 
the Commission’s order in this proceeding is the failure 
of the Commission to comply with the requirement of Sec¬ 
tion 8(b) of the Administrative Procedure Act 36a winch 
provides: 

“ * * * All decisions (including initial, recommended, 
or tentative decisions) shall become part of the record 
and include a statement of (1) findings and conclu¬ 
sions, as well as the reasons or basis therefor, ujpon 
all material issues of fact, law or discretion presented 
on the record; * * * .” (Italics added.) 


Petitioner asserts that the Commission’s Opinion 


and 


Order in this proceeding fails to comply with the above 
requirement in the following respects: 


(1) No reason or basis was specified for referring 
the matter to Congress in the light of the long history 
of Congress’s refusals to approve St. Lawrence Sea¬ 
way legislation. 

(2) No reason or basis was specified for recommend¬ 
ing to Congress that the federal government itself 
undertake the power project, thereby reversing j the 
long established policy and plan, which it previously 

36* Act of June 11, 1946, c. 324, Section 8, 60 Stat. 242, 5 U. S. 0. $ 1007(b). 
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supported, 37 under which the ownership and operation 
of the project in the International Rapids Section was 
to be assumed by New York State. 

(3) No reason or basis was specified for the assump¬ 
tion that the Petitioner might not make a reasonable 
share of project power available for use in adjoining 
states, 38 or that Petitioner’s proposal would not pro¬ 
vide for immediate construction of the seaway. 39 

(4) No reason or basis was specified for the con¬ 
clusion that Federal operation of the power project 
would be more advantageous to the consuming public. 40 

Long before the enactment of the Administrative Pro¬ 
cedure Act, this Court commented in the case of Saginaw 
Broadcasting Company v. Federal Communications Com¬ 
mission, 64 Appeals D. C. 308; 96 F. (2) 554, on the neces¬ 
sity for administrative agencies to disclose the basis for 
their conclusions and findings. In that case, this court 
after making an exhaustive review of prior decisions said: 
(p. 561) 


* 1 These decisions show that a reviewing court can¬ 
not properly exercise its function upon findings of 
ultimate fact alone, but must require also findings of 
the basic facts which represent the determination of 
the administrative body as to the meaning of the evi¬ 
dence, and from which the ultimate facts flow. * * 


3" Subsequent to the issuance of its opinion in this proceeding, the Commis¬ 
sion appears to have had a change of mind in this regard for in its Report 
to the House Public Works Committee, referred to at page 18, supra, it 
there recommended favorable action on the then pending Joint Resolutions 
which provided that the power development be assumed by New York State. 

38 The Examiner’s suggestion that the Power Authority Act confined the 
distribution of power within the boundaries of New York was not only at 
variance with Petitioner’s interpretation of the New York law, but has been 
effectively answered by the 1951 Amendment to the Power Authority Act. 
(See p. 27, supra.) 

39 Petitioner asserts that the terms of the Federal Power Act do not pre¬ 
scribe as a condition for the granting of a license that the applicant shall 
undertake the construction of desirable navigation works. In this respect the 
Act merely provides that the proposed project shall be adapted to a compre¬ 
hensive plan for immediate or future improving of the waterway for naviga¬ 
tion and commerce. See quotation from the Dissenting Opinion of Commis¬ 
sioner Smith, supra, p. 25. 

40 This unsupported conclusion now appears, however, to have been reversed 
in view of the Commission’s Report to the House Public Works Committee 
referred to in footnote 37 above. 
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In this same connection the Supreme Court in Phelps 
Dodge Corp. v. National Labor Relations Board, 313 if. S. 
177, 197, commented as follows: 

“The administrative process will best be vindicated 
by clarity in its exercise. Since Congress has defined 
the authority of the Board * * *, it will avoid need¬ 
less litigation and make for effective and expeditious 
enforcement of the Board’s order to require the Board 
to disclose the basis of its order. * * *” 

Since the enactment of the Administrative Procedure 
Act, the Federal Power Commission like other federal 
agencies is governed insofar as the preparation of opin¬ 
ions and orders is concerned by the requirements of Sec¬ 
tion 8 of that Act. In this instance, however, that statu¬ 
tory provision has been ignored and as a result the Cbm- 
mission’s opinion flouts the purposes and intent of d)on- 
gress in enacting such requirements. For this reasofi, if 
no other, the Commission’s order should be set aside. 

i 

CONCLUSION 

The Order of the Commission and its findings and con¬ 
clusions contained in the majority Opinion No. 203 should 
be set aside in part and modified in accordance with the 
facts of record, in the respects specified in the Petition 
for Review, or in the alternative that the cause be remanfied 
to the Commission for prompt determination on the merits. 

Respectfully submitted, 

Charles M. Goetz, 

Attorney for Petitioner. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 

1. Whether the Federal Power Act authorizes the Com- 
‘ mission to reject an application for license for a proposed 

hydroelectric development and refer its report thereon to 
the Congress of the United States with a recommendation 
that the simultaneous development of both the power and 
navigation resources at the site be undertaken by the 
United States itself. 

2. Whether the action of the Commission was arbitrary 
or capricious or was otherwise an abuse of the power 
granted by Section 7 (b) of the Act. 
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Power Authority of the State of New York, petitioner 

[ 

v. ! 

j 
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— 

i 

ON PETITION TO REVIEW ORDERS OF THE FEDERAL POtVER 

COMMISSION 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 

The Petitioner, Power Authority of the State of New 
York, seeks review under Section 313 (b) of the Federal 
Power Act, 1 and under Section 10 of the Administrative 
Procedure Act (60 Stat. 243, 5 U.S.C. 1009), of an order 
issued December 22,1950 by the Federal Power Commission 
denying Petitioner’s application for license for its proposed 
St. Lawrence project (Project No. 2,000) and referring the 
matter to Congress under Section 7 (b) of the Federal Power 
Act (A. 137-8). | 

On July 16,1948, Petitioner filed an application undetr the 
Act for this project and on September 25, 1948 it filed a 

1 Copies of the Federal Power Act will be lodged with the Clerk 
for the convenience of the Court. 


; 


( 1 ) 
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supplement thereto. Pursuant to Commission order, a 
hearing was held in October 1948 before an examiner on 
the application as supplemented. The proposed project 
consists principally of the Long Sault Dam and Barnhart 
Island powerhouse and appurtenant facilities in general 
conformance with the plans for development of the com¬ 
bined seaway and power project described in the 1942 Re¬ 
port of the Army Corps of Engineers, except that the works 
and facilities intended solely for the seaway were eliminated 
from the project proposed by Petitioner (A. 172). 

The Commission decided that the simultaneous construc¬ 
tion of both the seaway and power facilities should be under¬ 
taken by the United States itself substantially in accordance 
with the 1942 Report of the Army Corps of Engineers on 
the combined seaway and power project in the International 
Rapids section of the St. Lawrence River, finding (A. 137): 

The necessity for and the possibility of obtaining low- 
cost power and low-cost transportation from the com¬ 
bined seaway and power development of the St. 
Lawrence River demonstrate the importance of this de¬ 
velopment to the national security of both Canada and 
the United States. • • • Under all these circum¬ 
stances, the matter should be referred to Congress, in 
accordance with the provisions of Section 7 (b) of the 
Federal Power Act. 

The Commission transmitted its report, findings, and 
order to the President of the Senate, and to the Speaker of 
the House of Representatives by letters dated December 26, 
1950 (A. 138-9), pursuant to the provisions of Section 7 (b) 
of the Act. 2 


2 Section 7 (b) of the Federal Power Act reads as follows: 

Whenever, in the judgment of the Commission the development 
of any water resources for public purposes should be under¬ 
taken by the United States itself, the Commission shall not 
approve any application for any project affecting such develop¬ 
ment, but shall cause to be made such examinations, surveys, 
reports, plans, and estimates of the cost of the proposed 
development as it may find necessary, and shall submit its 
findings to Congress with such recommendations as it may find 
appropriate concerning such development. 
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Petitioner’s application for rehearing (A. 139) and its 
petition for review were timely filed as provided by Sec¬ 
tion 313 (a) and 313 (b), respectively, of the Act. 

SUMMARY OP ARGUMENT 

i 

The Commission’s action in rejecting Petitioner’s appli¬ 
cation for license and referring the matter to the Congress 
of the United States is authorized by the Act. The legisla¬ 
tive history of Section 7 (b) of the Act envisaged the action 
taken by the Commission in this matter. 

The Commission’s order is based upon the provisions of 
the Federal Power Act and not upon any impediments 
which may have existed in Petitioner’s enabling act. 
Therefore, the adequacy of Petitioner’s enabling act is not 
an issue in the proceeding. 

The finding of the Commission that construction by the 
United States of the combined seaway and power develop¬ 
ment would be of the largest public benefit to the people 
of the United States and to the consumers in the general 
area adjacent to the proposed plant is in accordance with 
the purposes of the Federal Power Act to secure com¬ 
prehensive development of water resources subject to 
Federal jurisdiction. 

The essential basis and reasons of the Commissiqn in 
rejecting Petitioner’s application for license and referring 
the matter to Congress are sufficiently disclosed in its 
report and they are supported by substantial evidence. 

The Commission was required by the provisions of the 
Act to consider all the public benefits which could be 
obtained from a proper development of the water resources 
involved and its action was not arbitrary, capricious, 
unreasonable, or otherwise an abuse of powers and duties 
conferred by the Act. 


i 
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ARGUMENT 

I 

The Commission^ Denial of License Is Consistent With the 
Purpose of the Act to Encourage Development of Both 
Navigation and Power 

In Point I of Petitioner’s argument, it is stated that the 
purpose of Part I of the Federal Power Act is to encourage 
rather than prohibit development of hydro-electric power 
projects, and that denial of Petitioner’s application for 
license is in conflict with that purpose. But the basic 
purpose of the Act to encourage water-power development 
cannot be taken to suggest that Section 7 (b) of the Act 
has no meaning, or that the Commission’s action in denying 
Petitioner’s application and referring the matter to Con¬ 
gress with a recommendation for Federal development of 
the dual purpose project was inconsistent with this purpose 
of the Act. 

The Petitioner overlooks the fact that Section 7 (b) 
must be taken into account by the Commission in de¬ 
termining whether to grant an application for license. 
The purposes of Section 7 (b) were explained by Repre¬ 
sentative Sims of Tennessee, Chairman of the Select 
Committee on Water Power in the House of Representa¬ 
tives (House Report No. 715, on S. 1419, 65th Cong., 2d 
Sess., pp. 5, 13-14) as follows: 

This bill provides for unlimited, unrestricted de¬ 
velopment and operation of water-power projects by 
the United States Government. This appears in Sec¬ 
tion 7, in the last portion of it, • * *. 

Those who believe in Federal Government ownership 
and operation of water-power projects will find what 
they believe in provided for not only in principle but 
to some extent in detail in the bill. So those people 
who care more for United States Government owner¬ 
ship than they do for the other provisions of the bill, 
have a provision in the bill that, I imagine, will meet 
with their hearty approval. (56 Cong. 


I 

* * * when the Commission deems it in the public 
interest that the United States should develop, own and 
operate a project it will make a report to Congress 
giving its reasons for coming to that conclusion, with 
its recommendations, so that Congress may provide 
the means with which to do it, because the Commission 
has no power to make an appropriation or make a 
charge upon the Treasury. (56 Cong. Rec. 9037;) 

• • * Therefore, we give the power in Section 7, 
specifying in what instances the Commission shall 
refuse all applications and report to Congress that 
it is the opinion of the Commission that the Govern¬ 
ment should make the improvement. (56 Cong; Rec. 
9041.) 

i 

Thus it is clear that Section 7 (b) was inserted in tljie bill 
to meet the insistence of public power protagonists by 
insuring that Federal development of power sites peculiarly 
suited for Federal development would not be prevented by 
premature grant of non-Federal licenses for the samO sites. 

Furthermore, legislative history shows that thi? pro¬ 
vision was enacted in particular contemplation t>f its 
applicability to the St. Lawrence and Niagara Rivers by 
those who advocated Federal development of those streams. 
Some had said that water-power projects on international 
boundary streams should be entirely eliminated from 
licensing for non-Federal development under the proyisions 
of the bill. Several attempts were made to amend the bill 
accordingly (56 Cong. Rec. 9768, 9772, 9814, 10038, ,10046; 
58 Cong. Rec. 2027; and 59 Cong. Rec. 1101, 1483). 

During the debate in the Senate on one such amenjdment, 
an argument was made against it by Senator Nelspn who 
vras a member of the Committee in charge of the bill in 
the Senate. In support of his position Senator Nelson 
relied on the fact that the St. Lawrence project was one 
that the Commission could refer to Congress und£r Sec¬ 
tion 7 (b) of the Act (59 Cong. Rec. 1493): 

I have not seen all of the St. Lawrence River, but 
from what little I have seen of it, say, from the Eastern 
end of Lake Ontario as far as the mouth of the Ottawa 
River, I know it is a great, big, broad stream, full of 
islands; in fact, in the upper portion, near its outlet 
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into Lake Ontario, there is for miles and miles an 
archipelago of islands. When it comes to the improve¬ 
ment of that river, the boundary line existing in the 
thread of the stream, it is not always possible in laying 
out a scheme of navigation among all the islands in 
that great river to tell on just which side of the center 
channel the improvement must be. It may be that part 
of it must be on the Canadian side and a part on our 
side; but, at all events, it strikes me that this is an 
improvement that ought to be carried on by the United 
States Government in the interest of ocean navigation. 

In order that the water-power commission may have 
an opportunity to consider the matter, in Section 7 of 
the bill, in the last paragraph, there is provision: 
[quoting the paragraph that is now Section 7 (b)]. 

n 

Hie Commission Exercised Its Judgment Under Section 7 (b) 
and the Adequacy of Petitioner’s Enabling Act Is Not in 
Issue 

In its decision (A. 129) the Commission stated that it was 
not deciding questions raised by the hearing officer in his 
initial decision concerning Petitioner’s legal ability to pro¬ 
ceed with construction of the power development if a license 
should be authorized. The Commission did suggest, in view 
of the questions raised by the Examiner as to the legal right 
of Petitioner to proceed, that there was a strong possibility 
that litigation might delay construction (A. 129). Peti¬ 
tioner contends (A. 26) that any claimed deficiencies in its 
enabling Act were not justifiable grounds for denying the 
application, but that in any event its enabling act has been 
amended to remove those possible impediments. 

Instead of resting upon any alleged deficiencies in Peti¬ 
tioner’s enabling act, the Commission’s order is predicated 
upon the provisions of Section 7 (b) of the Federal Power 
Act, which is not concerned with Petitioner’s statutory au¬ 
thority. Since the Commission did not base its decision on 
the legal ability of Petitioner to accept a license issued 
under the Federal Power Act, as did the hearing officer in 
part (A. 39-42), there is no controversy here as to the ade¬ 
quacy of Petitioner’s enabling act. 
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i 
I 

j 

We point out later, however {infra, p. 12), that the Com¬ 
mission concluded that the Petitioner ‘‘might not make! this 
power available to as large an area as should be consid¬ 
ered” (A. 130, 137), an uncertainty which the hearing offi¬ 
cer related in part to the uncertain statutory authority of 
Petitioner (A. 49). 3 

m I 

The Reasons for the Commission’s Action Are Disclosed in 

Its Opinion and Are Supported by Substantial Evidence, 

and Its Action Was Not Arbitrary or Capricious 

The Petitioner argues that the action of the Commission 

w # i 

in denying its application and referring the matter to Con¬ 
gress was arbitrary, unreasonable and unsupported by the 
evidence (Br. 32-39), and that both the Federal Power Act 
and the Administrative Procedure Act (5 U.S.C. 1001) re¬ 
quire the findings and actions of the Commission to be sup¬ 
ported by substantial evidence, in addition to which the 
Administrative Procedure Act also requires the findings 
and conclusions to be accompanied by a statement sejtting 
for the reasons or basis therefor (Br. 40-45). 

Of course the basic findings essential to the validity of 
any administrative order “will vary with the statutory 
authority invoked and the context of the situation pre¬ 
sented” Alabama G.S.R. Co. v. United States, 340 U.sj. 216, 
228 (1951). Consequently the protested order should be 
examined in the light of the statute involved and the water 
resources proposed for development by Petitioner. 

The Petitioner’s application for license was filed tinder 
Part I of the Federal Power Act, a statute which has jmuch 
broader implications than the mere encouragement and 
licensing of water power development and utilization. When 
the Power Act first came under the scrutiny of the United 
States Supreme Court, the broad unity of its general pur¬ 
pose was observed, and the Court pointed out that: 

j 

3 The Petitioner also lacked approval from the International 
Joint Commission (created by the International Boundary Waters 
Treaty of 1910, 36 Stat. 2448) in addition to a license un^er the 
Federal Power Act, as recognized by its brief, p. 4. 
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Some provisions relate particularly to the develop¬ 
ment of power, some only to improvement of naviga¬ 
tion, and others to both, but all taken together suggest, 
if they do not show, that conservation for the purposes 
of navigation is a leading object. New Jersey v. Sar¬ 
gent, 269 U.S. 328, 336 (1926). 4 

A consideration of the language of Section 7 (b) under 
which the Commission acted in denying Petitioner’s appli¬ 
cation for license, shows that in determining whether a 
license should be denied and Federal development recom¬ 
mended the Commission was to consider such * * conserva¬ 
tion for the purposes of navigation” and not merely suita¬ 
bility of a proposed project for bringing about development 
and utilization of power, as Petitioner argues. For Section 
7 (b) does not speak narrowly of Commission consideration 
of “water power resources” but broadly of “water re¬ 
sources” and their development for “public purposes”: 

Whenever in the judgment of the Commission, the de¬ 
velopment of any water resources for public purposes 
should be undertaken by the United States itself the 
Commission shall not approve any application # * •. 

Numerous provisions of the Act give the concrete basis 
for the Commission’s exercise of this judgment (Cf. New 
York Central Securities Corp. v. United States, 287 U. S. 12, 
24 (1932); American Power Co. v. Securities and Exchange 
Commission, 329 U. S. 90,106 (1946); Alabama G.S.R. Co. v. 
United States, supra; National Labor Relations Board v. 
Link-Belt Co., 311 U.S. 584, 596 (1941); Federal Radio 
Commission v. Nelson Bros., 289 U.S. 266, 286 (1932). 

Thus Section 10 (a) of the Act stipulates that licenses 
may be issued only for projects which in the judgment of the 
Commission will be best adapted to a comprehensive plan 
for improving or developing a waterway or waterways for 
the use or benefit of interstate or foreign commerce, for the 
improvement and utilization of water-power development, 
and for other beneficial public uses, including recreational 
purposes. 

4 See also United States v. Appalachian Electric Power Co., 311 
U.S. 377, 427 (1940) and First Iowa Hydro-Electric Cooperative v. 
Federal Power Commission, 328 U.S. 152, 173 (1946). 
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Section 4 (a) authorizes the Commission to investigate 
the utilization of the water resources of any region to be de- 
. veloped, the water-power industry and its relation to other 
industries and to commerce, and concerning the location, 
capacity, development costs, and relation to markets of 
power sites, and whether the power from Governjment 
dams can be advantageously used by the United States for 
its public purposes and what is a fair value of such power. 

Section 4 (e) says that whenever a contemplated im¬ 
provement is, in the judgment of the Commission, desir¬ 
able and justified in the public interest for the purpose of 
improving or developing a waterway or waterways for the 
use or benefit of interstate or foreign commerce, a fihding 
to that effect shall be made by the Commission. Section 
4 (g) authorizes the Commission to investigate water power 
plants on lands and streams subject to the jurisdiction of 
Congress “and to issue such order as it may find appro¬ 
priate, expedient, and in the public interest to conserve and 
utilize the navigation and water-power resources of the 
region.’’ 

Section 11 authorizes the Commission, under appropriate 
circumstances, to require the construction of locks, booms, 
sluices, or other structures for navigation purposes] as a 
part of a licensed project, or to require a licensee to convey 
to the United States, without cost, such of its land, rights- 
of-way or right of passage, or control over power pool as 
Tnay be necessary to complete Federal navigation facilities. 
Complementary provisions for the improvement and protec¬ 
tion of navigation are found in Sections 12 and 18 bf the 
Act. 

Consequently, when the Commission came to consider 
Petitioner’s proposal to develop a portion of the St. Law¬ 
rence river to produce power, it was compelled by the an¬ 
nounced purposes of the Act to consider all of the public 
benefits which could be obtained from the development and 

i 

utilization of those water resources, including the statutory 
scheme of the Act to improve navigation wherever possible. 
The Commission was required to consider the public! inter¬ 
est with respect to the necessity for and desirability of navi- 


l 
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gation improvement of the St. Lawrence River, the 
relationship between the development of power at the pro¬ 
posed dam and the possibility of achieving as many of these 
objectives as possible under the several feasible methods of 
development, namely development of the entire project by 
the United States, or development of the power facilities 
alone by the Petitioner, or some other method of develop¬ 
ment by some other applicant. New York Central Securi¬ 
ties Corp. v. United States , 287 U. S. 12, 24 (1932); Ameri¬ 
can Power Co. v. Securities and Exchange Commission , 329 
U. S. 90, 106 (1946). 

The Petitioner contends (Br. 17) that in its application 
and its evidence presented to the Commission it submitted 
facts to show that its proposed power development met the 
requirements set forth in Section 10 (a) of the Act. But 
under the statute pursuant to which the application was 
filed, including Section 10 (a) the Commission was not lim¬ 
ited to consideration of the merits of the proposed develop¬ 
ment for power purposes alone. 

The Petitioner, of course, proposed to construct only part 
of the facilities which the Army Corps of Engineers had 
planned for the completion of a deep-water seaway from the 
Atlantic Ocean to the Great Lakes. And in December 1950, 
when its order was adopted, the Commission regarded the 
seaway as of sufficient importance to justify a postponement 
of the power development until Congress could pass upon 
the plan to construct the combined seaway and the power 
development. Taking navigation as well as power into con¬ 
sideration, the Commission found (A. 130) that the simul¬ 
taneous construction of both the seaway and the power 
facilities by the United States at the earliest possible date, 
as an integral part of the larger plan of the Army Corps of 
Engineers for a through seaway, would be best adapted to 
a comprehensive plan for improvement and development of 
the water resources involved. 

The plans of the Army Corps of Engineers are found in 
its Final Report, to which are attached 38 appendices, and 
as the Petitioner says (Br. 6, note 10), this report was in evi¬ 
dence before the Commission. Since the Petitioner pro- 
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posed to the Commission that a license be issued for Con¬ 
struction of part of the facilities encompassed within the 
Army plan, and the evidence presented by the Petitioner, by 
the Army Corps of Engineers (A. 303-312), and by the staff 
of the Commission (A. 312-318, and Exhibit 69, A. 165-194) 
related to the Army plan, it is clear that the Commission 
was justified in relying upon the same plan and report for 
information as to the necessity for and beneficial result# to 
be achieved from prompt construction of the seaway. 

When the Commission examined the Army plan, however, 
it found: 

i 

i 

The facilities proposed by the applicant would con¬ 
stitute a large portion of the facilities known generally 
as the St. Lawrence Seaway and Power Project as de¬ 
signed by the Army Corps of Engineers. In addition, 
the seaway and power project calls for deepening the 
St. Lawrence River and the connecting channels of the 
Great Lakes System, including the Detroit, St. Clair 
and St. Marys Rivers, with installation of navigation 
locks generally comparable to those existing on the 
Welland Canal at the present time. (A. 126). 

The construction of the St. Lawrence Seaway hnd 
Power Project and the development of the power poten¬ 
tial of the International Rapids Section are vitally 
important to the economy and defense of the United 
States and Canada. Both Canada and the United 
States have vast midcontinent areas which need to be 
connected with the sea and both have extended aifeas 
near the St. Lawrence which are deficient in low-cost 
electric power and in which the deficiency is hindering 
the growth of industry. Also, in Canada lie vast 
quantities of iron ore which need to be transported to 
the steel mills of the United States, and such transpor¬ 
tation will be possible only when the seaway is com¬ 
pleted. (A. 129) 

| 

Other observations by the Commission amplify these 
cogent reasons why the seaway and power development 
should be undertaken by the United States at the earliest 
opportunity, thus conforming to the purpose of the Fed¬ 
eral Power Act of achieving the widest possible benefits 
through water resource development and utilization. 

i 

i 
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In addition to the seaway, the Commission mentioned the 
power deficiencies in the area which could be assisted by 
this power development (A. 128) and the rights of the 
neighboring States within economic transmission distance 
to receive some of the low-cost power benefits. The Com¬ 
mission said that the proposal of Petitioner might not 
make this power available to as large an area as should be 
considered (A. 130). Petitioner’s reply (Br. 27), that the 
amendments to its enabling act now plainly authorize it 
“to make project energy available to users in adjacent 
States,” still does not supply the assurance the Commis¬ 
sion said was lacking. Authority is one thing—incentive 
is another, where the applicant’s responsibility is to the 
immediate State. This was clear from the testimony of 
the Chairman of Petitioner’s Board of Trustees, General 
Francis B. Wilby (A. 300-301): 

Q. Now is there any assurance that if a license should 
be authorized, any of these states to which power 
may be exported on an economic basis—is there any 
assurance that they will be able to secure some reason¬ 
able quantity of energy from your project? 

A. There is no reason why they shouldn’t. 

Q. Well, that, General, is merely that they have to 
take their chances. Now they are vitally interested in 
this certainly as evidenced by the presence of the 
Chairman of the Vermont Commission here and letters 
which we have received and the hearings which have 
been held before the Senate Committees from time to 
time. They have shown a very deep interest in the 
power supply made available if this power plant is 
built, and that is why I was trying to see what assur¬ 
ance could be given to them? 

A. There is no assurance that I can give you today, 
but I think as the plan is worked out there will be a 
better idea of just what assurance they can get. We 
propose to sell it to those who can use it. 

Q. Yes, sir. And, of course, your desire would be 
to make the best terms you could? 

A. That’s right. 

Q. And if those terms were very favorable to local 
industries and all of the energy was contracted for, the 
other states might find themselves without any? 

A. Might find themselves without any. Yes, sir. 
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Q. So, I was looking to that eventuality, which is 
something that is certainly a possibility. Would you 
object as Chairman of the Board, if you could speak 
for the Board, we would like to know,—would you 
object to a condition in the license prescribing some 
quota fixed out under some equitable arrangement 
entered into whereby these other states could be 
assured of some part of this power? 

A. I think, as a general policy, that would be Very 
objectionable, Mr. Gatchell. 

Q. It would be? 

A. Because we want to sell the power for the benefit 
of all the people, not only New York State, but any¬ 
body else, and if you try to allot quotas to different 
states, I think that you will restrict us so that we 
can’t accomplish that purpose. 

i 

Since the ability of consumers in adjacent States to secure 
a fair share of the power from this large and low-cost 
project might be dependent in some respects not only ppon 
the State law under which Petitioner operated but also upon 
the intentions of its officers, the Commission was fully 
justified in expressing doubt as to the extent of the area 
to which the power would be made available underj the 
situation then before it. 

Among other things, the Commission referred to reports 
recently submitted by Federal Departments to congressional 
committees urging prompt authorization of the entire: de¬ 
velopment (A. 131). At the time it adopted its order of 
December 22, 1950 the Commission was faced with! the 
prospect of the combined seaway and power development 
securing the approval of the 82nd Congress, which was to 
convene within two weeks. The President was actively 
marshalling support for Federal construction of this great 
enterprise as a unified whole to meet the navigation require¬ 
ments of both Canada and the United States for defense 
and other purposes and to assist in a substantial way in 
meeting the power requirements of the area. 

It is apparent from the portions of the record to which 
we have directed attention, as well as from other portions 
of the Commission’s opinion, that the Commission not 
only followed the general purposes of the Federal Power 
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Act in attempting to achieve the widest possible public 
benefits for the entire United States through the seaway 
and for the adjacent area through the power development, 
but that the Commission was taking a course which was 
fully justified. The Commission was required to exercise 
its administrative discretion and judgment in the matter 
in accordance with Section 7 (b) and the other provisions 
of the Federal Power Act, and its action was in conformity 
not only with that Act but with the Administrative Pro¬ 
cedure Act to which the Petitioner refers. Alabama G.S.R. 
Co. v. United States, supra. 

CONCLUSION 

For the reasons herein given and upon the record before 
the Court, it is respectfully submitted that the order of 
the Commission of December 22, 1950 of which the Peti¬ 
tioner complains should be affirmed. 

Respectfully submitted, 

Bradford Ross, 

General Counsel, 
Willard W. Gatchell, 

Assistant General Counsel, 
Joseph B. Hobbs, 

Attorney, 

Counsel for Respondent. 

September 10,1951. 
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United States Court of Appeals 

Foe the District op Columbia Circuit 


No. 10,972 


Power Authority of the State of New York, Petitioner, 

i 

v. 

Federal Power Commission, Respondent. 


ON PETITION FOR REVIEW OF AN ORDER OF THE FEDERAL 

POWER COMMISSION 


Motion of the State of New York for Leave to Pile a Brief as 

Amicus Curiae 

i 

To the Honorable Judges of the United States Court of 

Appeals for the District of Columbia Circuit: 

The State of New York, by Nathaniel L. Goldstein, its 
Attorney General, by his counsel Sumner S. Kittelle, act¬ 
ing by the authority of, and in discharge of the duties im¬ 
posed upon him by, the Constitution and statutes of the 
State, asks leave to file its subjoined brief as amicus duriae, 
for the reason that the State of New York, as appears from 
said brief, is vitally interested in the outcome of this litiga¬ 
tion. 

i 

Counsel to all parties to the case have executed written 
consents to the filing of the brief. 

I 

Respectfully submitted, j 

Nathaniel L. Goldstein, 
Attorney General of New York, 

/ I 

By Sumner S. Kittelle, 
His Counsel. 
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BRIEF OF THE STATE OF NEW YORK, 
AMICUS CURIAE 

Preliminary Statement 

The State of New York concurs in the statements and 
argument of the legal points as presented in the Brief of 
the Petitioner. This Brief is limited to consideration of 
the questions raised in the Opinion of the Federal Power 
Commission on the legal right of the Petitioner to proceed 
with construction of the proposed project if a license should 
be issued by the Commission (A. 128-129). The questions 
so raised will be outlined under Argument, post. 

The Interest of the State of New York 

For many years the State of New York has realized the 
need, in the interest of public welfare, for additional elec¬ 
tric power. It has also recognized the great potential of 
the St. Lawrence River as a source of abundant and cheap 
power. Its awareness of the need culminated in the creation 
by the Legislature in 1930 of a Commission to study and 
report plans for the development of hydro-electric power 
to be generated at water power sites on the River. 1 As a 
result of the study and report of the Commission, the 
Legislature enacted the Power Authority Act and estab¬ 
lished the Petitioner as an agency of the State to develop 
the hydro-electric power resources of the St. Lawrence 
River. 2 (The jurisdiction of the Power Authority has since 
been extended to the Niagara River.) The interest of the 
State of New York in this litigation is the same as that of 
the Petitioner. The purposes for which the Power Author¬ 
ity has been created are public and in the interest of the 
people of the State and of the United States. The Act 

1 Chapter 207, Laws of New York, 1930. 

2 Chapter 772, Laws of New York, 1931. 
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i 

i 

i 

I 

l 

i 
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creating the Power Authority is an exercise by the Legis¬ 
lature of the sovereign police power of the State ih the 
interest of public welfare. The Petitioner is created as 
the instrumentality of the State to carry out the intent and 
policy of the Legislature. It has and could have no func¬ 
tions and purposes independent thereof and which ate not 
the functions and purposes of the State. 


Argument 

I 


Thebe Abe No Statutoby Obstacles in the Poweb 
Authobity Act of the State of New Yobk Which Would 
Prevent the Acceptance by the Poweb Authobity of a 
License Issued by the Fedebal Poweb Commission and 
Conditioned as Required by the Federal Power Act, or 
Which Would Prevent the Authority From Proceeding 
Promptly With the Construction of the Proposed 
Project. 


In its Opinion, the Commission stated (A. 128-129) j: 

“The St. Lawrence River is both a navigable jwater 
of the United States and an international boundary 
stream, and there can be no serious question as !to the 
plenary jurisdiction of the United States over itJ The 
Examiner calls attention to the failure of the State of 
New York to recognize this basic jurisdictional fact, 
although there has been ample opportunity for the 
State Legislature to remove any doubt on this score. 
The Examiner also mentions other features of the! State 
legislation which he considers to be of sufficient import¬ 
ance, with other points, to justify denial of the appli¬ 
cation. 

“In view of the serious questions which have been 
raised as to the legal right of the applicant 
1603 to proceed with construction if a license should 
be authorized, there is a strong possibility that 
litigation might delay construction by the applicant 
indefinitely. 
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“While we do not determine any of these questions 
now, since we have a more basic objection to the issu¬ 
ance of a license to the State of New York at this time, 
they do suggest doubt as to whether the applicant 
would be able to proceed promptly with construction 
if a license should be authorized.” 

The Presiding Examiner’s Intermediate Decision to 
which the Commission’s Opinion alludes sets out (A. 39- 
42) what he construed to be limitations upon the ability 
of the Power Authority to accept a license and to be ob¬ 
stacles such as to render impracticable the construction of 
the proposed project. They may be summarized: 

A. The provisions of the Power Authority Act 
(§§1001, 1005 subd. 3), prohibiting in substance the 
alienation, waiving or surrender of the rights of the 
State in the bed and waters of the St. Lawrence River, 
create a doubt as to the right of the Power Authority 
to accept any license under the Federal Power Act, 
“especially as relates to the recapture provisions under 
Section 14 of the said Federal Power Act.” (A. 41) 

B. The provisions of the Power Authority Act 
(§1005, subd. 5), establishing preference to domestic 
and rural consumers in the State, raises doubt that 
“the Authority could agree to accept a license con¬ 
taining provisions requiring delivery of a portion of 
the energy generated by the proposed facilities for use 
outside the state of New York.” (A. 41) 

C. The condemnation provisions of the Power Au¬ 
thority Act (§ 1007) would not permit the Power 
Authority to utilize the provisions of the Federal Power 
Act authorizing condemnation of property in the Fed¬ 
eral Courts but would require the Power Authority to 
bring condemnation proceedings in the Courts of New 
York State. “It appears that, under such a limitation, 
the State Authority might find itself in the same posi¬ 
tion as was Grand River Dam Authority of the State 


of Oklahoma, which, in the case of Grand River Dam 
Authority v. Grand Hydro, No. 6 October Term 1948, 8 
was held by the Supreme Court to be liable (in a con- 
demnation proceeding under Oklahoma State law) to 
pay compensation based upon testimony relating tio the 
special value of the land for power site purposes, in 
view of the alleged grant of water power rights to the 
St. Lawrence Power Company by the State of |New 
York.” (A. 42) 

i 

We, of course, agree with the Argument presented to 
this Court by the Petitioner in its Brief (pp. 29-32) that 
if the doubts, as so expressed by the Presiding Examiner 
and referred to in the Opinion of the Commission (Aj 128- 
129), ever had any substance, they have been completely 
removed by amendments to the Power Authority Actl 3 4 In 
addition, we respectfully submit that the casual statements 
in the Opinion of the Commission (A. 129) and in its Brief 
(p. 6) to the effect that the Commission’s Order did not 
rest upon any alleged deficiencies in the Power Authority 
Act, are not warranted by the record. 

The Commission’s Opinion is incorporated in and made 
part of its Order (A. 135). Despite the Commission’s 
statement (A. 129) that it did not determine any of the 
doubtful questions raised by the Presiding Examiner, it 
is evident from the entire Opinion and from the Order 
that the doubts remained in the minds of the majority of 
the Commission and formed some basis, without proper 
determination, for its action in denying Petitioner’s appli¬ 
cation and in referring the matter to Congress. This con¬ 
clusion is borne out at least in part by the statement ijn the 
Opinion that, in view of the serious questions raised as 
to the legal right of the Petitioner to proceed with! con- 

3 335 TJ. S. 359. 

4 Chapter 146. Laws of New York, 1951. | 
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struction if a license were authorized, “there is a strong 
possibility that litigation might delay construction by the 
applicant indefinitely” (A. 129). It is also supported by 
the Commission’s further statement, in referring to the 
availability for neighboring States of power generated at 
the project, that the “proposal of the applicant might not 
make this power available to as large an area as should 
be considered” (A. 130). We therefore feel justified in 
emphasizing the erroneous legal reasoning of the Presid¬ 
ing Examiner in reaching his conclusions and expressing 
his doubts as outlined, supra . 

A. On the question of the right of the Power Authority 
to accept a license containing the recapture provisions, 
the reasoning and conclusions of the Presiding Examiner 
violate the rules of statutory construction. The Power Au¬ 
thority Act must be read as a whole to determine the over¬ 
all and ultimate purpose and policy of the Legislature of 
the State of New York in its enactment. It is beyond argu¬ 
ment that its primary purpose was the utilization of the 
waters of the St. Lawrence River for the development of 
hydro-electric power. The Act recognizes the necessity for 
obtaining a license for the project from the appropriate 
Federal agency when it not only authorizes but directs the 
Power Authority to make application for such a license 
(§1005, subd. 3). The Legislature must be presumed to 
have knowledge of the provisions of the Federal Power 
Act governing the issuance of such a license and of the 
conditions and terms required to be imposed thereby. To 
construe, as did the Presiding Examiner (A. 40-41), the 
provisions of the Power Authority Act pertaining to the 
declaration of policy (§1001) and to the prohibition 
against the waiving or surrendering of any rights of the 
State of New York (§ 1005, subd. 3), as a bar to the ac¬ 
ceptance by the Authority of a license containing the re- 
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capture provisions under Section 14 of the Federal Power 
Act, is, in effect, to render the Power Authority Act in¬ 
effective and to defeat its avowed purpose. Such limited 
and narrow interpretation violates all the cardinal rules 
of construction. Furthermore, the conclusion that the ac¬ 
ceptance of a license so conditioned would constitute a 
present surrender or waiver of any rights of the Stdte of 
New York is not warranted by any evidence before the 
Commission and is mere speculation. It would appear that 
the Presiding Examiner and the Commission have in- 

i 

dulged in practices not countenanced by the Supreme 
Court of the United States. In First Iowa Hydro-Elec¬ 
tric Cooperative v. Federal Power Commission*, the Court 
said 6 : 

* 1 When this application has been remanded to the 
Commission, that Commission will not act as a substi¬ 
tute for the local authorities having jurisdiction over 
such questions as the sufficiency of the legal title 
of the applicant to its riparian rights, or as to the 
validity of its local franchises, if any, relating to pro¬ 
posed intrastate public utility service.” 

j 

I 

The same admonition would apply here on the rigfit of 
the Power Authority to accept a license. 

The pertinent provisions of the State statute have been 
considered by the Commission as an element in its Order 
denying the application without making a formal determi¬ 
nation thereon. The application should be decided on its 
merits in accordance with the provisions of the Federal 
Power Act without considering the State Act as a bar to 
the exercise of the jurisdiction of the Federal Power Com¬ 
mission 7 . 

j 

5 328 U. S. 152. 

6 p. 178. | 

7 First Iowa Hydro-Electric Cooperative v. Federal Power Commis¬ 
sion . supra . 
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• B. The second question raised by the Presiding Ex¬ 
aminer is to the effect that the provisions of subdivision 5 
of Section 1005 of the Power Authority Act create doubt 
that the Authority could accept a license requiring de¬ 
livery of a portion of the power generated by the project 
for use outside the State of New York (A. 41). We respect¬ 
fully submit that the same rules of construction apply to 
this question as we have presented above under “A”. 

Subdivision 5 of Section 1005 of the Power Authority 
Act provides in part: 

“that in the development of hydro-electric power 
therefrom the project shall be considered primarily 
as for the benefit of the people of the state as a whole 
and particularly the domestic and rural consumers to 
whom the power can economically be made available”. 

It then provides that sale to and use by industry shall be 
a secondary purpose to be utilized to secure sufficiently 
high load factors and revenue returns to permit low rates 
for domestic and rural use. 

The Presiding Examiner’s conclusions as to the quoted 
language of the Power Authority Act are in error. He 
apparently interprets the phrase “primarily as for the 
benefit of the people of the state as a whole” to mean “ex¬ 
clusively” or “solely” for the benefit of the people of the 
State. This is in conflict with the express provisions of the 
Act 8 authorizing an agreement with Canada for the use, 
control and disposition of the facilities and the electric 
power developed by the project. We cannot see how an 
agreement with other States or a provision in a federal 
license requiring the distribution of part of the power to 
those States would defeat the policy expressed in the 
Power Authority Act of developing hydro-electric energy 
primarily for the benefit of the people of the State of New 


8 § 1005, Bubd. 2. 
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York or in giving preference in use and rates to domestic 
and rural users. That express policy would still apply to 
the remainder of the electric power available for use in 
the State. 

i 

! 

If this Petitioner were a private corporation with liinited 
powers, the Commission, under the decision of the Su¬ 
preme Court of the United States in First Iowa Hydro- 
Electric Cooperative v. Federal Power Commission , supra, 
could not interpret a State statute as a bar or a condition 
precedent to the issuance of a federal license or a compre¬ 
hensive plan of development including distribution to 
other States. No reason exists to apply a different! rule 
in the case of a public authority 9 . 


C. The third question raised by the Presiding! Ex¬ 


aminer, into which he has injected unfounded conclusions 
as to the rights of the St. Lawrence Power Company, 
presents two propositions on the matter of condemnation. 

1. After quoting a part of subdivision 2 of Section! 1007 
of the Power Authority Act, the Presiding Examiner goes 
on to say: 

“The foregoing provision relating to condemnation 
makes it apparent that, if granted a license, the; New 
York State Power Authority could not utilize the 
provisions of the Federal Power Act authorizing con¬ 
demnation of property in the Federal Courts but 
would be obliged to institute and prosecute such! pro¬ 
ceedings in the New York State Courts / 1 (A. 42^ 

There is inherent in this reasoning the idea that Section 
*21 of the Federal Power Act is not available by reason of 
the provisions of the Power Authority Act. Such reason¬ 
ing is without basis in law as is clear from numerous de¬ 
cisions of the Federal Courts. In Oakland Club v. $outh 


9 Central Nebraska Public Power & Irrigation District v. Federal 
Power Commission . 160 F. 2d 782. 

I 


i 

i 
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Carolina Public Service Authority , 10 the Court of Appeals 
for the Fourth Circuit, referring to Section 21 of the 
Federal Power Act, stated: 

“We think, under this Act, that the condemnor has 
an election to exercise the power of eminent domain 
either under the specified enumerations of the Federal 
Po’wer Act or under the broader provisions of the Emi¬ 
nent Domain Act of the State of South Carolina.” 

And it further held: 

“The Federal Power Act expressly gives to the li¬ 
censee the right to proceed, either in a Federal Dis¬ 
trict Court or in a court of the state in which the land, 
or other property sought to be condemned, is located. 
Again, the Federal Power Act expressly prescribes 
for conformity, should the condemnor elect to proceed 
in a federal court, to the practice and procedure in 
similar proceedings in the courts of the state in which 
the property is situated. While the Federal Power 
Act does not expressly give to the condemnor the privi¬ 
leges of eminent domain under the State law, we think 
that the provisions of this Act just set out quite dearly 
imply such an interpretation. Any other holding would 
rob the Act of a measure of consistency which the Fed¬ 
eral Congress must have desired to give to this Act.” 

We therefore fail to comprehend the conclusion reached 
by the Presiding Examiner to the effect that a rule of 
damage is controlling on the right of a licensee to exercise 
the right of eminent domain under the Federal Power Act. 
The measure of damages would be controlled by State 
law. 11 To hold that the condemnation powers of this Pe¬ 
titioner under the provisions of the Power Authority Act 
or the Condemnation Law of New York prohibit the exer¬ 
cise of the right of condemnation under the Federal Power 
Act seems utterly groundless when it is clear that a private 

10 110 F. 2d 84. 

11 Central Nebraska Public Power & Irrigation District v. Harrison 
127 F. 2d 588. 

Central Nebraska Public Power & Irrigation District, v. Fairchild 
126 F. 2d 802. 
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power corporation created under the laws of the State of 
New York would have such a right despite the lack of 
specific provisions of State statutes authorizing condemna¬ 
tion under the Federal Act. 

2. The Presiding Examiner further stated: 

“It appears that, under such a limitation, the State 
Authority might find itself in the same position asj was 
Grand River Dam Authority of the State of Oklahoma, 
which, in the case of Grand River Dam Authority v. 
Grand Hydro, No. 6 October Term 1948, was held by 
the Supreme Court to be liable (in a condemnation 
proceeding under Oklahoma State law) to pay com¬ 
pensation based upon testimony relating to the special 
value of the land for power site purposes, in vieiv of 
the alleged grant of water power rights to the St. 
Lawrence Power Company by the State of New York.” 
(A. 42) | 

These conclusions indicate that the Presiding Examiner 
was of the opinion that the Authority, having no power to 
condemn under the Federal Act would be compelled to pay 
higher damages in a proceeding instituted in a State court 
which would be reflected in the rate base of the project 
and in the price to be paid by the United States in the event 
it were to take over the project after the expiration of the 
license period. We submit that he has misinterpreted the 
decision of the Supreme Court of the United States in 
Grand River Dam Authority v. Grand Hydro} 2 In j this 
case the United States filed a brief as amicus curiae 'sup¬ 
porting the contentions of the Authority as to an excess 
award in a condemnation proceeding instituted by it in 

i 

the Oklahoma courts. 

i i 

The Supreme Court of the United States affirmed the 
judgment of the Oklahoma Court. It would express no 
opinion upon what would be the appropriate measure of 


I 

i 


12 335 U. S. 359. 
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value in a condemnation action brought by the United 
States or one of its licensees in reliance upon rights de¬ 
rived under the Federal Power Act and then went on to 
state at pages 374-375: 

‘‘It has been suggested that the provisions of the 
Federal Power Act bearing upon the allowance of a 
valuation for the project as part of the rate base of 
a federal licensee may be material in this case. What¬ 
ever the relation of those provisions may be to this 
project, it is not such as to change the Oklahoma law 
as to the fair market value of the land between the 
parties to this case. It may be that, at some later date 
when the petitioner, as a federal licensee, shall be 
ready to sell power, the Commission or other appro¬ 
priate body will then give consideration to the value 
to be allowed for this land in the petitioner’s rate base. 
There is, however, nothing in the Federal Power Act 
that purports to prescribe the price which a purchaser 
of land may pay voluntarily and in good faith for land 
which it later incorporates into a project. There also 
is nothing in the Act which prescribes that the seller, 
rather than the purchaser, or that the condemnee, 
rather than the condemnor, of land acquired for a 
project must absorb the reduction, if any, which is 
to be made later in the allowance of value for that land 
in the purchaser’s rate base as compared with the 
original price paid for it by the purchaser in a nego¬ 
tiated purchase or in a state condemnation proceeding. 
As to the question whether the Federal Power Act 
should be interpreted as actually superseding the state 
law of condemnation and, as restricting the measure 
of valuation which lawfully may be used by the courts 
of Oklahoma in a condemnation action for the acquisi¬ 
tion of land for power site purposes by an agency of 
that State, there is nothing in the Federal Power Act 
to indicate that am, attempt has been made by Congress 
to make such a nationwide change in state laws. 

“There also has been a suggestion made of the pos¬ 
sible materiality in this case of those provisions of 
the Federal Power Act which relate to the price to 
be paid by the United States in the event that it takes 
over the project of a licensee upon or after the expira¬ 
tion of a federal license. The issues raised by that 
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suggestion are comparable to those just discussed in 
relation to the rate base of a federal project, except 
that such a recapture of the project is even more re¬ 
mote than the determination of a rate base for I the 
computation of rates to be charged for its product. 
We accordingly express no opinion upon the issues 
which may arise when, as and if the above-mentioned 
proceedings may be taken.” (Emphasis supplied) 

We find nothing in this decision which should form a 
basis for rejection of the Authority’s application or create 
doubt as to the Authority’s right to proceed in condemna¬ 
tion in the Federal courts. The decision has clarified the 
distinction between condemnation by a licensee on the; one 
hand and the value to be allowed in fixing a rate base and 
the right of recapture by the United States on the other 
hand. They are not. related subjects. 

i 

Conclusion 

We repeat our contention that the doubts expressed by 
the Presiding Examiner were in part a basis for the Com¬ 
mission’s Order despite the Commission’s declaration that 
it had not determined the questions. 

We respectfully urge that the Order of the Commission 
disregards the interests of public welfare. Its refusal 
to license the proposed project on the sole ground that a 
combined sea-way and power plan should be undertaken 
by the Federal Government overlooks the long hisforv 
of the failure of Congress to approve the combined plan. 
It replaces the wisdom and judgment of the Congress with 
that of the Commission. It fails to give proper weight 
to the facts, preponderantly established by the evidence, 
that the proposed project conforms to the combined pro¬ 
posal, would not interfere with it, and, if at some indefi¬ 
nite later date the combined plan is undertaken, the proj¬ 
ect of the Power Authority could and would form an in- 
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tegral part thereof and thus hasten the completion of the 
combined project. While the Commission quibbles over 
its legalistic authority to make recommendations to the 
Congress, recommendations which may never be approved, 
the great potential power of the St. Lawrence River runs 
unused while the public benefit suffers. The Order of the 
Commission is arbitrary and lacks support in law and 
fact It violates the purpose of the Federal Power Act 
“to encourage rather than prohibit the development of 
power sites.” 13 

r 

The Petitioner’s prayer for relief should be granted. 
Dated: October 11, 1951. 

Respectfully submitted, 

Nathaniel L. Goldstein, 
Attorney General of the State 
of New York , 

The Capitol, 

Albany 1, New York. 

Wendell P. Brown. 

Solicitor General, 

Edwabd L. Ryan, 

Assistant Attorney General, 

Sumner S. Kittelle, Esq., 

Counsel for Amicus Curiae. 


18 Grand River Dam Authority v. Grand Hydro, supra. 
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IN THE 

United States Court of Appeals 

Foe the District op Columbia Circuit 


No. 10,972. 


POWER AUTHORITY OF THE STATE OF NE5W 

YORK, Petitioner, 

\ 

v. 

FEDERAL POWER COMMISSION, Respondent, 

I 

ON PETITION FOR REVIEW OF AN ORDER OF THE FEDERAL 

POWER COMMISSION. 


MOTION OF THE STATES OF VERMONT, NEW HAMP¬ 
SHIRE, AND CONNECTICUT FOR LEAVE TO FILE 
A BRIEF AS AMICI CURIAE. 


i 

l 

To the Honorable, the Chief Judge and the Circuit Judges 
of the United States Court of Appeals for the District 
of Columbia Circuit: 

i 

The States of Vermont, New Hampshire, and Connecticut, 
by Clifton G. Parker, Gordon M. Tiffany, and George C. 
Conway, their respective Attorneys General, acting by the 
authority of, and in discharge of the duties imposed upon 
them by the Constitution and statutes of their respective 











states, ask leave to file their joint subjoined brief as amici 
curiae , for the reason that the said States of Vermont, New 
Hampshire, and Connecticut, as appears from said brief, 
are vitally interested in the outcome of this litigation. 

Copies of this motion and brief have been served upon 
counsel for the respective parties hereto who have executed 
their written consents to the filing of this brief. 

Respectfully submitted, 

Clifton G. Parker, 

Attorney General of Vermont. 

Gordon M. Tiffany, 

Attorney General of New Hampshire. 

George C. Conway, 

Attorney General of Connecticut. 

George P. Lamb, 

Shoreham Building, 

Washington, D. C. 

Counsel. 


3 


i 

j 

i 


BRIEF OF THE STATES OF VERMONT, NEW HAMP¬ 
SHIRE, AND CONNECTICUT, AMICI CURIAE. 

j 

I 

—I 

| 

Preliminary Statement. 

Although the States of Vermont, New Hampshire,; and 
Connecticut are not parties to this suit, and therefore are 
not privileged to actively participate therein, nevertheless 
certain of the questions and issues presented for decision 
on this review do involve their interests. 

Because of the importance and the far-reaching effect of 
the consequences of the Commission’s opinion, we, the At¬ 
torneys General of the States of Vermont, New Hampshire, 
and Connecticut, have deemed it proper to ask leave to pre¬ 
sent briefly to this honorable court our thoughts oni the 
matter from a different standpoint than that presented by 
the Petitioner itself, i.e., that of the interests of neighboring 
New England States. 

i 

i 

The Interests of our States. 

i 

The supplying of electric energy to New England con¬ 
sumers has been carried on by private enterprise and our 
local and state governments from the very first discovery 
of methods whereby such electric energy could be generated 
from falling water and steam power, and transmitted from 
points of production to areas of consumption for residen¬ 
tial, agricultural, commercial, and industrial purposes, j Be¬ 
cause of the geographic and topographic conditions in 'New 
England and the relative proximity of hydro-electric sites 
and steam-electric generation stations to our consumer 
areas, there are no generating or transmitting projects or 
proposals for this area, which cannot be undertaken effi¬ 
ciently and effectively by private enterprise, by political 
sub-divisions of the states or by the states themselves as 
has been done in the past. 

i 

| 

i 

i 
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Applications for licenses by private interests are now 
pending before the Federal Power Commission for the pur¬ 
pose of developing some of the potential water power re¬ 
sources of our region. It is entirely possible that at some 
future time one or more of the New England states, or their 
political subdivisions, may also desire to undertake addi¬ 
tional hydro-electric projects within our jurisdictions, as 
did New York in its efforts to develop the St. Lawrence 
power project. We believe it is desirable that any private 
interest, or any state or subdivision thereof which is willing, 
able, and ready to finance, construct and operate a hydro¬ 
electric facility should be encouraged to do so and not be 
foreclosed by Federal Power Commission action. In some 
instances where it is beyond the capacity or willingness of 
private enterprise, a state or states to undertake such proj¬ 
ects, federal construction might be appropriate. 

Refusal by the federal government through its Power 
Commission to grant permission to the State of New York 
to develop the power resources of the International Rapids 
Section of the St. Lawrence River constitutes an unneces¬ 
sary and harmful precedent for similar denial to our New 
England states, their political subdivisions or private in¬ 
terests should they, at some future time, seek permission 
to undertake the development of hydro-electric resources 
within the Northeast region. As neighboring New England 
states vitally interested in this proceeding, we are confident, 
on the basis of public statements made by federal and New 
York State officials, that we can work out a satisfactory 
allocation of benefits with New York so that a reasonable 
share of St. Lawrence project energy will be made available 
for consumers in the New England States. Indeed, in a case 
of this kind it would appear entirely appropriate for this 
Court to remand the matter to the Federal Power Commis¬ 
sion with instructions that upon issuance of a license, it 
should be conditioned upon the New York Power Authority 
making available, directly or indirectly through publicly or 
privately owned facilities whether presently existing or to 
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be constructed, such energy to the New England area, and 
in particular to the States represented by the signatories 
of this brief, as appears to be reasonable, just and equitable 
in the light of all the facts. 

At the time of the hearings before the Federal Ppwer 
Commission on New York’s application for a license, Vari¬ 
ous official representatives of several New England states 
appeared either formally or otherwise to notify the Commis¬ 
sion of their support of New York’s proposal. In the more 
than two years which have elapsed since then, a further 
study has been made of methods whereby St. Lawrence 
power can be utilized to strengthen the power interchange 
facilities of New England with those of New York oh the 
west and Canada on the north. In addition, the New Eng¬ 
land-New York federal inter-agency committee currently 
is studying, at the direction of the President, the inter¬ 
relationship of the St. Lawrence power project and other 
potential resources in the New England area and in New 
York State. 

Conclusion. 

i 

The States of Connecticut, Vermont, and New Hampshire 
desire that the New York Power Authority application for 
license be reconsidered by the Federal Power Commission 
in the light of the above and other new facts which have 
occurred since the application was filed in 1948 so that our 
states and others having similar responsibilities may have 
an adequate opportunity to bring to the attention of the 
Commission their present interests and views in the matter. 

i 

i 


i 

i 
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Accordingly, the States of Vermont, New Hampshire, and 
Connecticut respectfully urge this honorable Court to re¬ 
mand the case to the Commission for further consideration 
in accordance with the Court’s mandate. 

Respectfully submitted, 

Clifton G. Packer, 

Attorney General of Vermont , 
Montpelier, Vermont. 

Gordon M. Tiffany, 

Attorney General of New Hampshire, 
Concord, New Hampshire. 

George C. Conway, 

Attorney General of Connecticut , 
Hartford, Connecticut. 

George P. Lamb, 

Shoreham Building, 

Washington, D. C., 

Counsel. 
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BRIEF OF THE COMMONWEALTH OF MASSACHU¬ 
SETTS AND THE STATE OF RHODE ISLAND, AMICI 
CURIAE 


Preliminary Statement 


The Commonwealth of Massachusetts and the State of 
Rhode Island concur in the statements and argument pre¬ 
sented to the Court by the Federal Power Commission' the 
Respondent, in support of its order of December 22,1950. 

In its Opinion No. 203 issued on the same date and ip its 
Order the Commission found that the International Rapids 
Section of the St. Lawrence River is a navigable water of 
the United States and an international boundary over 


! 

i 





2 


which Congress has jurisdiction under its authority to 
regulate commerce with foreign nations and among the 
several States. The Commission also found that the elec¬ 
tric power which could be generated at the proposed proj¬ 
ect should be made available for consumption not only 
within the State of New York but also at suitable load cen¬ 
ters in the New England States. 

On the basis of all of its findings and conclusions, the 
Commission recommended that the United States itself 
develop the St. Lawrence River by specific authorization 
of Congress. The Order accordingly denied the applica¬ 
tion of the Power Authority of the State of New York, the 
Petitioner, for a license for its construction of Project No. 
2000, under which Petitioner sought to utilize the entire 
United States share of the navigable boundary waters of 
the St. Lawrence River in a State power development. 

This Brief is directed to the question of whether the 
Commission properly exercised its discretion and judg¬ 
ment under Section 7 (b) of the Federal Power Act in con¬ 
cluding that the St. Lawrence River should be developed 
by the United States itself in a project specifically author¬ 
ized by Congress in order, among other reasons, to insure 
adequate protection for the interest of power consumers in 
New England and in other States within economic trans¬ 
mission distance of the project. 


The Interest of Massachusetts and Rhode Island in the St. 

Lawrence Power Development 

As the outlet of the Great Lakes to the Atlantic, the St. 
Lawrence River discharges the runoff of the Lakes and 
their tributaries, draining the area of more than 300,000 
square miles above the International Rapids Section. The 
proposed power development at a site near the foot of the 
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International Rapids Section on the boundary line between 
the United States and Canada will make available to 6ach 
country 940,500 kilowatts of hydroelectric generating! ca¬ 
pacity. The value and the need of this low-cost hydro¬ 
electric power in the Northeast, with its relatively high 
rates for electric service and great concentration of popu¬ 
lation and industry, was presented in the record of the 
Hearings of the Commission which is before the Court; 

The State of New York, northern New Jersey, northeast¬ 
ern Pennsylvania and virtually the whole area of the New 
England States, except northeastern Maine, are located 
within a radius of 300 miles from the St. Lawrence Power 
site. The most populous cities and load centers in New 
England, Boston, Massachusetts, and Providence, Rhiode 
Island, are indeed closer to the site than the City of New 
York. In the same category, well within transmission dis¬ 
tance of the project, are Lowell, Springfield and Worces¬ 
ter, Massachusetts; Burlington, Montpelier and Rutland, 
Vermont; Concord, Manchester and Nashua, New Hamp¬ 
shire ; and Portland, Maine. 

Respondent’s Order of December 22, 1950, specifically 
recognized the direct interest of New England in the iSt. 
Lawrence development and the necessity for legislative 
action by Congress to make power and energy available 
for transmission to suitable load centers in New 

No special or exclusive interest in the St. 
power development is claimed on the part of Massachu¬ 
setts or Rhode Island, as against the mutual interest! of 
New York and other States within economic transmission 
distance of the site. On the contrary, the interest here 
asserted is shared generally by all States in areas with 
comparable water resources available for development by 
the United States. The extent to which this interest has 
been recognized under laws of the United States enacted 
by Congress will be shown under Argument below. 

| 
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Aegument 

I 

The Exercise of the Commission’s Judgment under Section 
7 (b) of the Federal Power Act is Not, Apart from Abuse 
of Discretion, Subject to Judicial Review 

The subject matter of the Petitioner’s application is 
clearly within the authority granted the Federal Power 
Commission in Section 7 (b) of the Federal Power Act. 

This section in explicit terms confers power on the Com¬ 
mission to disapprove any application, “Whenever in the 
judgment of the Commission, the development of any 
water resources for public purposes should be undertaken 
by the United States itself ...” The only matter subject 
to challenge is the Commission’s exercise of its judgment, 
which, under any rule of judicial review, will not be re¬ 
versed or set aside in the absence of affirmative evidence 
that such exercise was arbitrary, capricious or contrary 
to reason. The record does not disclose any such occasion 
for reversal. On the contrary, the findings of the Commis¬ 
sion sustain the order of the Commission. 

The question presented is not whether this Honorable 
Court would have granted the license or not. It is whether 
the action of the Commission was justified in the light of 
the findings it set forth to support its action. In a matter 
such as is involved in the present proceeding special defer¬ 
ence should be accorded to the decisions of men who have 
been chosen because of their qualifications to judge the 
matter before them. 

A recent decision of the United States Court of Appeals 
for the Fourth Circuit, United States, ex rel. Chapman, v. 
Federal Power Commission, 191 F. (2d) 796, 799 (1951), 
sets forth this matter very clearly with relation to Section 
7 (b). It was said by Justice Parker: “Whether a project 
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shall be developed by the government or under a license by 
private enterprise is a matter which Congress has com¬ 
mitted, not to the Secretary [of the Interior] or to co¬ 
operatives who may desire to purchase from him, but to 
the discretion of the Commission”. 

The burden of showing that the Commission could Inot 
as reasonable men have come to the conclusion that they 
did is upon the Petitioner. The Court in the Chapurian 
case, supra , p. 808, asserted that the “findings of the Com¬ 
mission, because of its experience and the assistance of its 
technical staff, should be accorded the greatest weight find 
the Courts should be most hesitant to substitute their judg¬ 
ment for that of the Commission.” It is submitted that 
the Petitioner not only has failed to show an abuse of dis¬ 
cretion through arbitrary or capricious action but even 
ignores many of the findings of the Commission which 
adequately sustain the order, and in effect asks this Court 
to substitute its judgment for that of the Commission, j It 
is urged that this Honorable Court dismiss this petition! on 
the grounds that there is nothing in the record to warrant 
a finding that the Commission abused the discretion cbm- 
mitted to it by Congress in Section 7 (b) and therefore the 
decision of the Commission should be upheld as final. 


II 

In Authorizing the Construction of Government Projects for 
the Development of Hydroelectric Power Resources of the 
United States, Congress has Provided by Law that Power 
therefrom shall be Available to Load Centers within Eco¬ 
nomic Transmission Distance of Such Projects without 
Regard to State Lines, and shall Not be Monopolized by 
Special Localities or Interests 

Since the dawn of the electrical age near the turn of the 
century, more than 170 major hydroelectric power projects 



have been authorized by Congress and constructed mainly 
by the Army Corps of Engineers, the Bureau of Reclama¬ 
tion, and the Tennessee Valley Authority. The acts au¬ 
thorizing these developments have shown flexibility in the 
methods adopted by Congress to meet differing regional 
and local conditions in the various sections of the country. 
Congress has, however, consistently provided by law as a 
matter of general policy that power shall be available to 
load centers within economic transmission distance of such 
projects, without regard to State lines, and shall not be 
monopolized by special localities or interests. Such pro¬ 
visions are contained in the McNary Act of 1937, 50 Stat. 
731, as amended (16 U.S.C. § 832c and 832e), creating the 
Bonneville Power Administration. The Bonneville Power 
Administration has also been authorized to market power 
from other large hydroelectric projects in five States in the 
Pacific Northwest. 

In the Fort Peck Act of 1938, 52 Stat. 404, 16 U.S.C. 
§ 833a (b), Congress provided broad authority for the con¬ 
struction and maintenance of transmission lines and their 
interconnection with other systems in order 4 ‘to encourage 
the widest possible use of all electrical energy outlets 
therefor; and to prevent the monopolization thereof by 
limited groups.’’ 

Similar provisions were contained in the Tennessee Val¬ 
ley Authority Act of 1933. The sale of power to States, 
counties, municipalities, corporations, partnerships, or 
individuals was authorized, with preferences for States and 
public bodies, and with authority to control resale rates to 
consumers (48 Stat. 64, as amended, 16 U.S.C. 831i, 831 j). 

In Section 5 of the Flood Control Act of 1944 it was pro¬ 
vided by general law that electric power and energy gener¬ 
ated at reservoir projects under the control of the War 
Department (now Department of the Army) shall be trans- 
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mitted and marketed “in such manner as to encourage the 
most widespread use thereof at the lowest possible rates 
to consumers consistent with sound business principles. ’ ’ 
The Act further provided that in the marketing of power 
from such projects “preference in the sale of such power 
shall be given to public bodies and cooperatives” and that 
power shall be made “available in wholesale quantities for 
sale on reasonable terms to facilities owned by the Federal 
Government, public bodies, cooperatives, and privately 
owned companies” (58 Stat. 890, 16 U.S.C. 825s, Dec. 22, 
1944). 

The statutes cited embody and enunciate the principle 

i 

that the people living within an area of benefit shall have 
the right to the full enjoyment of water resources regard¬ 
less of adventitious political boundaries. 

i 

i 

i 

i 

111 | 

Such Interstate Sales of Power as might be Granted by New 
York State as a Matter of Concession After Negotiation 
and Agreement would Offer No Adequate Substitute for 
Rights Clearly Established under Laws of the United 
States for the Protection of Power Consumers in All States 
within the Area of Economic Transmission 

In the Hearings before the Federal Power Commission 
and Congressional Committees, which have been cited in 
Petitioner’s Brief, extensive testimony was received oh the 
question of the interstate transmission and sale of power 
from the St. Lawrence and Niagara Projects. 

Petitioner places great emphasis upon testimony given 
by the Power Authority at the Congressional Hearings and 
contends that it should suffice as a pledge that power would 
be made available to load centers in other States than New 
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York even though the combined projects are constructed, 
operated and controlled under the Power Authority Act of 
the State of New York. 

It is not to question the good faith of the Petitioner to 
point out that its “pledge” is without collateral, does not 
bind its successors in office, and does not bind the present 
New York Power Authority. In fact, it is unenforceable 
and a nullity. No reasonable person would have the pre¬ 
sumption to offer this pledge to support a loan. Massa¬ 
chusetts and Rhode Island cannot accept it as a guaranty 
for their citizens of the enjoyment of their rights to the 
water resources of the St. Lawrence River. The very offer 
of a pledge or an assurance in effect asserts dominance and 
control by the Petitioner over a resource of the United 
States. Such dominance and control Massachusetts and 
Rhode Island resist and deny. 

United States v. Rio Grande Dam and Irriga¬ 
tion Co., 174 U.S. 690, 703 (1899). 

Oklahoma, ex rel. Phillips, v. Guy F. Atkinson 
Co. et al., 313 U.S. 508, 534, 535 (1941). 


In the nature of things the development of the St. Law¬ 
rence River by any one State would be adversative to the 
rights and interests of the other States within the natural 
area of benefit. This would be especially true were the 
development to be by the State of New York with conse¬ 
quent controlling influence over the allocation and trans¬ 
mission of power generated in the river within the bound¬ 
aries of the State. Massachusetts and Rhode Island do not 
believe that they should come before the New York Power 
Authority as suppliants seeking a boon to be granted by a 
body representing competitive and adverse interests. 
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In the construction of the project, in the allocation of 
power to various industries and localities, in defining the 
market area, and in making arrangements for power trans¬ 
mission by the most economic means to selected load cen¬ 
ters at the required voltages, Petitioner seeks to control the 
vital decisions. No machinery exists and none could be 
created, except by action of Congress, to provide fori par¬ 
ticipation of other States in the planning, construction and 
operation of the project. 


The Jurisdiction of Congress over Pending Measures to Pro¬ 
vide for Further Improvement of the Great Lakes-St. Law¬ 
rence System is being Actively Exercised and should Not 
be Subjected to the Conflict and Confusion Inherent in 
Concurrent Proceedings before the Federal Power Com¬ 
mission 

i 

“The great and absolute power of Congress over the 
improvement of navigable rivers’’ is not at issue in this 
case and apparently is not challenged by Petitioner. That 
Congress can grant or withhold its approval of any plans 
for the improvement of the St. Lawrence River or the Ni¬ 
agara River and that its legislative jurisdiction extends to 
the development and disposition of the hydroelectric power 
potentially available in these waters is well established. 

Ashwander et al. v. Tennessee Valley Authority, 
297 U.S. 288, 328 (1936). 

United States v. Appalachian Electric Ptiwer 
Co., 311 U.S. 377, 426 (1940). 

United States v. Chandler-Dunbar Water Poyoer 
Co., 229 U.S. 53, 62 (1913). 
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When Petitioner filed its application for a license for 
Project No. 2000, on July 16,1948, no legislation to provide 
for development of the St. Lawrence River or the Niagara 
River was under active consideration by either branch of 
Congress. 

Since the application was filed, however, Congress has 
actively exercised its jurisdiction over measures to provide 
for the development of both rivers. The Niagara Treaty 
of 1950, amending the Boundary Waters Treaty of 1910, 
to permit the redevelopment of Niagara Falls and River, 
with a net increase of 1,250,000 kilowatts of hydroelectric 
power capacity on the United States side of the Falls, was 
unanimously approved by the Senate on August 9, 1950. 
In approving the Treaty, the Senate adopted a reservation 
as follows: 

“The United States on its part expressly reserves 
the right to provide by act of Congress for develop¬ 
ment, for the public use and benefit, of the United 
States share of the waters of the Niagara River made 
available by the provisions of the treaty, and no proj¬ 
ect for redevelopment of the United States share of 
such waters shall be undertaken until it be specifically 
authorized by act of Congress.’’ 


On February 1,1951, Senate Joint Resolution 27 (Cong. 
Rec. p. 12094), to provide for the further improvement of 
the Great Lakes-St. Lawrence system, including the full 
development by the United States of the International Rap¬ 
ids Section for power and navigation, was introduced in 
the Senate and referred to the Committee on Foreign Re¬ 
lations. This Joint Resolution was offered on behalf of 
twenty-six Senators acting as co-sponsors of the proposed 
legislation. In debate in the Senate on August 31, 1951, 


it was stated by co-sponsors of the measure that a majority 
of the Committee on Foreign Relations has definitely 
agreed to act npon the measure at an early date during the 
present Congress (Cong. Rec. p. 11126). 

During the first session of the Eighty-second Congress, 
public hearings were completed by House and Senate Com¬ 
mittees on bills to provide for redevelopment of the Niag¬ 
ara under the Treaty of 1950. 

The House Committee on Public Works also held Hear¬ 
ings during the first session on Joint Resolutions to au¬ 
thorize the St. Lawrence development. After the Commit¬ 
tee voted by a narrow majority to table these measures, 
hearings were reopened in October, 1951, on a new Jbint 
Resolution, H.J. Res. 337, subject to resumption upon! the 
call of the Chairman during the second session of the 
Eighty-second Congress (Cong. Rec. p. 12705). 

At the Congressional Hearings held during 1951, Peti¬ 
tioner has appeared in opposition to the construction of j the 
St. Lawrence power project and the Niagara power project 
by the United States. It has proposed in lieu thereof that 
Congress authorize and direct the Federal Power Commis¬ 
sion to issue licenses for construction, operation and con¬ 
trol of both projects by Petitioner. 

The Petitioner’s appearance during 1951 in opposition 
to the construction of the St. Lawrence power project by 
the United States, as disclosed by the record, is in itself 
an admission that proceedings were pending before Con¬ 
gress at the time of the Petitioner’s appeal. The Peti¬ 
tioner’s argument at the Congressional Hearing avowedly 
was designed and intended to delay and defeat action by 
the United States. It is therefore respectfully urged that 
the Petitioner’s appearance and argument at the Congres¬ 
sional Hearing in 1951 and during the pendency of this 
action estops it from now arguing that Congress is either 
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dilatory or does not in fact have nnder active consideration 
the development of the St. Lawrence power project by the 
United States. 

The Congress is now engaged in exercising its plenary 
power over the nse of the navigable boundary between the 
United States and Canada represented by that river system 
of which the Niagara and the St. Lawrence Rivers are com¬ 
mon parts. 

The Commission discharged its function acting as a Fed¬ 
eral agency upon a subject matter over which the Federal 
government has jurisdiction when, under Section 7 (b) of 
the Federal Power Act, it submitted its conclusions to 
Congress with the recommendation that the United States 
itself develop the water resources of the St. Lawrence 
River. 

The matter of the development of the water resources 
of the St. Lawrence River is therefore now before Con¬ 
gress both on its own motion and upon submission by the 
Commission. The petition of the Power Authority of the 
State of New York is in essence a petition to remand from 
Congress a matter which it has actively under considera¬ 
tion, over which it has plenary power, and concerning 
which, by the analogy of the Niagara Treaty relating to the 
same waterway, the Senate has ratified a treaty antithetical 
thereto. The petition, in effect, is one to deny the undis¬ 
puted power of Congress, affirmatively invoked and ac¬ 
tively exercised. 
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Conclusion 

I 

i 

For the reasons herein given and upon the record before 
the Court, it is respectfully submitted that the order of the 
Commission of December 22, 1950, of which the Petitioner 
complains should be affirmed. 

i 

Respectfully submitted, 

FRANCIS E. KELLY, j 

Attorney General of Massachusetts, 

WILLIAM E. POWERS, j 

Attorney General of Rhode Island, 

JAMES H. ROWE, JR., j 

1015 Investment Building, 

Washington, D.C., | 

Attorney. 
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! 

The Respondent, Federal Power Commission, now con¬ 
cedes (Resp. Br., pp. 3, 6) that there is no issue concerning 
the adequacy of Petitioner’s enabling act, asserting jthat 
its denial of Petitioner’s application for a license was based 
solely upon the provisions of Section 7 (b) of the Federal 
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Power Act and not upon any impediments which may have 
existed in the Power Authority Act, as suggested in the 
Commission’s opinion and by the Trial Examiner in his 
intermediate report. Despite this concession, however, the 
Respondent continues to argue in its brief (Resp. Br., pp. 
12-13) that even though the provisions of the Power Au¬ 
thority Act are adequate “it (Petitioner) still does not 
supply the assurance the Commission said was lacking (in 
its opinion)” in regard to making project energy avail¬ 
able to consumers in adjacent states. 

It thus appears that the argument of Respondent’s brief 
is limited to the following questions: 

1. Whether on the facts presented in this proceed¬ 
ing it was proper for the Commission to invoke Sec¬ 
tion 7(b) of the Federal Power Act and thereby deny 
Petitioner a license for Project #2000; and 

2. Whether the terms of the Power Authority Act, 
coupled with Petitioner’s statements in the record, give 
adequate assurance that Petitioner will make project 
energy available to consumers in adjacent states? 

Petitioner in its main brief and in its Exceptions to the 
Trial Examiner’s report in regard to these two questions 
has already answered many of the points advanced in the 
Respondent’s brief as a basis for sustaining its denial of 
Petitioner’s application for a license. This reply brief of 
Petitioner will accordingly be limited to such matters as 
may properly be classified as replying to the Respondent’s 
brief and will not attempt to re-argue other matters set 
forth by the Respondent in its opinion. 
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ARGUMENT IN REPLY. 

L 

The Reference of This Matter to Congress Under Section 
7(b) of the Federal Power Act Hinders Progress in the 
Development of a Long-Idle Water Power Resource, 
Was Inconsistent With the Purpose of That Act and 
Was Unsupported by Evidence. 

i 

In its main brief (Pet. Br., pp. 12-16) Petitioner endeav¬ 
ored to show that the chief purpose of Congress in adopt¬ 
ing the Federal Power Act in 1920 was not to discourage or 
prohibit the development of hydro-electric power projebts, 
but rather to encourage such undertakings under the licens¬ 
ing authority of the Federal Power Commission. 

(a) The Commission’s Action Has Further Delayed tHE 
Development of the St. Lawrence Water Resources. 

Petitioner’s application for a license was filed with jthe 
Commission on July 16, 1948 (A. 198-204), after the 80th 
Congress had recommitted S. J. Res. Ill to approve the 
United States-Canadian agreement of 1941 and authorize 
the St. Lawrence project (see Pet. Br., p. 20). Considera¬ 
tion of the application, however, was deferred by the Com¬ 
mission for nearly a year during 1949 (A. 195-198), to ^ait 
possible action on similar legislation by the 81st Congijess 
(Pet. Br., p. 22). Still another year has now almost elapsed 
since the Commission’s order of December 22, 1950 re¬ 
ferred the matter to Congress; and Congress has a^ain 
adjourned without adopting the Commission’s recommen¬ 
dation. In real effect, that recommendation stands rejected 
by Congress through the action of the House Public Works 
Committee, in defeating H. J. Res. 4 by a vote of 15-12; on 
July 26,1951, after unanimously tabling seven similar bills. 
Conceding, as we do, that the development of the St. Law¬ 
rence River is just as important for the national security 
of the United States as the Commission states (Resp. ]j5r., 
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p. 2; A. 126-127), it seems plain that the Commission’s ac¬ 
tion has not advanced the construction of the project a 
whit. 

The undisputed evidence before the Commission (see p. 10, 
infra) was that Petitioner’s construction of the power fa¬ 
cilities in the International Rapids Section would not pre¬ 
vent or in any way impede the development of navigation 
facilities at such time as Congress might authorize them. 
This procedure would have conformed with the method 
followed in Canada in connection with the Beauharnois 
project and would also be consistent with the history of de¬ 
velopment of the present Great Lakes-St. Lawrence navi¬ 
gation system which has been completed by stages (see Pet. 
Br., p. 24, footnote 24). Construction of the power works 
by Petitioner is immediately feasible, if Respondent grants 
a license, but its action in referring the matter to Congress 
has instead merely prolonged the delay. 

(b) The Commission Misapplied Section 7(b). 

Contrary to Respondent’s argument (Resp. Br., p. 4), 
Petitioner does not claim that Section 7(b) “has no mean¬ 
ing”, but asserts that its purpose was misunderstood and 
misapplied by the Commission in this proceeding. 

Purpose of Section 7(b) 

The true purpose of Section 7(b), as we construe it, was 
to authorize the Commission to call Congressional attention 
to projects which had not theretofore been considered by 
Congress, particularly in cases where a local power develop¬ 
ment might prevent adequate navigational improvements; 
but the judgment of the Commission on this subject must 
nevertheless be based on evidence. The cases cited by the 
Respondent (Resp. Br., p. 8) do not support the proposi¬ 
tion that the Commission, in the exercise of its “judg¬ 
ment” under Section 7(b) is at liberty to ignore the evi¬ 
dence of record and make contrary findings having no sup¬ 
port in evidence but. merely based on arbitrary will. 
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The record shows that the St. Lawrence project was [thor¬ 
oughly familiar to Congress, and that Congress had refused 
to act upon the dual-purpose St. Lawrence seaway] and 
power project even though appropriate authorization leg¬ 
islation for that purpose had been before it for many yjears. 
As long ago as 1933 the Senate rejected the Treaty of i 1932 
between the United States and Canada to authorize the 
combined St. Lawrence Sea-way and Power project las a 
Federal undertaking. Thus Senator Nelson’s suggestion, 
referred to by Respondent (Resp. Br., pp. 5-6), of thb de¬ 
sirability of Federal development of navigation on that 
river appears to have been rejected. Moreover, the lan¬ 
guage of Senator Nelson quoted in Respondent’s brief ‘is in 
no way opposed to a separate power development by a 
State agency. 

Furthermore, the omission of the dates of the remarks 
quoted from the Congressional Record (Resp. Br.,j pp. 
4-6) tends to give them more weight than they inow 
merit. The Federal Power Act was passed in 1920, 
and the debates referred to by the Respondent J;ook 
place in 1918 and 1920. This was long prior to the submis¬ 
sion to Congress in 1932 of the treaty providing for Federal 
development of the combined St. Lawrence Seaway; and 
Power project. When Petitioner filed its application in 
1948, there had been long and adequate opportunity for 
actual consideration by Congress of whether the St. Law¬ 
rence should be developed exclusively as a Federal project. 
The refusal of Congress to take any such action during this 
long span of years forbids any assertion now that the legis¬ 
lative history of Section 7(b) , as quoted by Respondent, is 
an obstacle to the granting of Petitioner’s license. 

As pointed out in our main brief (Pet. Br., pp. 19-£0), 
the 1941 agreement between the United States and Canada 
had been continually before Congress during each session 
beginning with 1941, but the only action on the merits of 
the project was on February 27, 1948, when the Senatq re¬ 
committed S. J. Res. Ill to its Foreign Relations Commit¬ 
tee. As heretofore indicated, supra, p. 3, the House of Rep- 
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resentatives at the recently concluded session of Congress, 
defeated through its Public Works Committee a similar bill 
(H. J. Res. 4), so now both branches of Congress have re¬ 
jected the Commission’s recommendation. 

Petitioner asserts that it was not the intention of Con¬ 
gress in enacting Section 7(b) to permit the Commission, 
in spite of Congressional refusal to authorize the St. Law¬ 
rence project, to delay further this non-federal develop¬ 
ment of a vast natural power resource as has been done 
here through the misapplication of a previously unused 
provision of the Federal Power Act. 

Petitioner does not concede the validity of Respondent’s 
argument (Resp. Br., pp. 4-5) that Section 7(b) was in¬ 
tended to be construed as granting to the Commission un¬ 
limited authority to deny an application for license merely 
for the purpose of satisfying “Those who believe in Fed¬ 
eral Government ownership and operation of water-power 
projects”. Such a construction, if adopted as Commis¬ 
sion policy, would be entirely inconsistent with and con¬ 
trary to the main purpose of the Federal Power Act, which 
was enacted to permit the development of power sites under 
Federal Power Commission license by “citizens of the 
United States”, “corporations”, and by “any state or mu¬ 
nicipality”, preference being given by the terms of the Act 
to applications filed by states and municipalities. 

Petitioner does not believe that such a contorted interpre¬ 
tation of Section 7(b) could possibly have been the ac¬ 
cepted policy of the Commission majority at the time it 
denied Petitioner’s application on December 22, 1950, for 
by its subsequent action taken 35 days later, as approved 
October 1,1951, by the Fourth Circuit Court of Appeals in 
United States ex rel. Chapmcm v. Federal Power Commis¬ 
sion, 191 F. (2d) —•, the Commission issued a license to a 
private corporation for the development of the Roanoke 
Rapids project (Project # 2009) over the objections of the 
Secretary of the Interior, who contended for Federal con¬ 
struction and operation of that project under the Flood 
Control Act of 1944. 
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“Premature Grant.” 

Respondent further argues (Resp. Br., p. 5) that Section 
7(b) was inserted in the Federal Power Act at the insist¬ 
ence of the Federal public power protagonists to present 
the “premature grant of non-Federal licenses” for power 
sites “peculiarly suited for Federal development.” 

The word “premature” is defined to mean that which 
happens, arrives, exists or is performed before the prOper 
or usual time; adopted, arriving or received too soon; too 
early; untimely. j 

Even if the intent of Congress in enacting Section 7(b) 
was as Respondent contends, to wit: to prevent “the pre¬ 
mature grant” of a Commission license for the St. Law- 
rence project, it seems to this Petitioner that the lapse of 
more than thirty years in time, which has intervened since 
the enactment of the Federal Power Act without favor¬ 
able Congressional approval of this “peculiarly suited” 
project as a Federal undertaking, should have served as 
sufficient notice to the Commission that at this late date 
it is not justified in advancing as a reason for denial the 
possibility that its approval of the Petitioner’s application, 
filed twenty-eight years after the Act became effective, 
might be construed as a “premature grant”. 

As was pointed out in Petitioner’s main brief (Pet. }3r., 
p. 13), five applications for authority to develop the Inter¬ 
national Rapids Section of the St. Lawrence Riyer 
had been filed with the Commission by private citizens! or 
corporations during the first year of the Commission’s 
existence. In none of these cases, however, did the Com¬ 
mission in rejecting such applications, after they had 
matured for more than thirteen years make any refer¬ 
ence to “premature grant” or see fit to cite Section 
7(b) as a ground for denial, but in all five instances the 
Commission merely rejected the applications not on the 
merits, but for the reason that the Treaty of July 18,19£2, 
between the United States and Canada was then pending 
before the United States Senate. Petitioner’s application 
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differs from the previous private applications in that Peti¬ 
tioner is a public power authority, and its project is con¬ 
sistent with full development of the St. Lawrence river 
for navigation. 

“Peculiarly Suited ” Project . 

The failure of Congress to approve St. Lawrence legisla¬ 
tion indicates that the International Rapids Section of the 
river is not one which Congress believes is “peculiarly 
suited for Federal development.” It is apparent that even 
though the Commission may feel that the St. Lawrence 
project is “peculiarly suited for Federal development”, 
Congress, a higher authority, does not share or concur in 
the Commission’s view. 

Respondent’s brief states (Resp. Br., p. 5) that the leg¬ 
islative history of Section 7(b) shows that this provision 
was enacted not only in particular reference to its applica¬ 
bility to the St. Lawrence project but to the Niagara Falls 
project as well. 

Though the Respondent places these two projects in the 
same “peculiarly suited for Federal development” cate¬ 
gory and argues (Resp. Br., p. 5) that Section 7(b) was 
enacted “in particular contemplation of its applicability 
to the St. Lawrence and Niagara Rivers by those who 
advocated Federal development of those streams”, it is 
a matter of public record that one of the first applications 
favorably acted upon by the Commission after its creation 
in 1920 pertained to the Niagara Falls project (Project 
# 16) on the Niagara river. 

Petitioner is aware, of course, that the project facilities 
covered by the Niagara license were already in existence 
and operation prior to the enactment of the Federal 
Power Act, and that in that respect, at least, it differs from 
the rejected St. Lawrence project as proposed in Peti¬ 
tioner’s application. However, in the Niagara license 
application case, the Commission although at the beginning 
of its administration of the same statute now under con- 
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sideration, granted a license to a private corporation to 
develop the power potential of that great resource. 
Petitioner asserts that it seems inconsistent for the pom- 
mission now, in view of its action in the Niagara case, 
coupled with Congressional refusal to authorize construc¬ 
tion of the St. Lawrence project, to discover suddenly! that 
Section 7(b) was enacted by Congress to prevent the 
“premature grant’’ of a Federal license for the “peculiarly 
suited” St. Lawrence project. 

(c) There Was No Evidence To Support Respondent’s 
Action in Invoking Section 7(b). 

Respondent argues (Resp. Br., p. 8) that Petitioner’s 
application must be denied under Section 7(b) since the 
Commission, in passing upon its merits, is required not 
merely to determine the “suitability of a proposed project 
for bringing about development and utilization of power”, 
but must in addition consider “conservation (of water 
resources) for the purposes of navigation”. The necessity 
of the navigation development is the only fact cited by 
Respondent in support of its Order of denial under Section 
7(b). 

Petitioner’s Proposed Project Will Not Interfere 

Navigation. 

Petitioner does not deny that the provisions of the Fed¬ 
eral Power Act when taken all together suggest that “con¬ 
servation for the purposes of navigation is a leading; ob¬ 
ject” of the Federal Power Act (New Jersey v. Sargent ,! 269 
U. S. 328, 336). But, contrary to Respondent’s erroneous 
premise that Petitioner’s project failed to consider navi¬ 
gation purposes (Resp. Br., p. 8), the record clearly sh^ws 
that the Petitioner’s application fully contemplated that 
its proposed project should not only develop the power, re¬ 
sources of the International Rapids Section, but that in 
addition the necessary power works were to be so con¬ 
structed as to be adaptable to future navigation needs, j In 

I 
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fact Petitioner’s plans, as set forth in the license applica¬ 
tion, were practically identical with those recommended in 
1941 by the United States-St. Lawrence Advisory Commit¬ 
tee, except for the elimination of those works needed solely 
for navigation (see Exhibit 52; A. 158,159). 

The evidence of record as presented by the Commission’s 
own witnesses in regard to the adaptability of the proposed 
power project to navigation needs is as follows: 

1. “The project works proposed are compatible with 
and readily adaptable to future improvement of the 
River for navigation” (A. 168 and 318—Col. de 
Luccia, Chief, Bureau of Power, Federal Power 
Commission). 

2. “The project is best adapted to a comprehensive 
plan of development of the St. Lawrence River” (A. 
168 and 318—Col. de Luccia). 

3. “The (separate power) project works as now pro¬ 
posed are compatible with and readily adaptable to, 
future improvement of the (St. Lawrence) river for 
deep-draft navigation” (A. 159— Gen. Wheeler, 
Chief of Engineers, U. S. Army). 

4. “As stated, the character of the works would con¬ 
form generally with the recommendations contained 
in the Joint Report of 3 January 1941 of the United 
States-St. Lawrence Advisory Committee and the 
Canadian Temporary Great Lakes-St. Lawrence 
Basin Committee * * •” (A. 159— Gen. WTieeler). 

5. “After due consideration it appears that the general 
plans of the project as proposed in the application 
are satisfactory from the standpoint of present and 
prospective navigation” (A. 159— Gen. Wheeler). 

6. “The proposed power development as set forth in 
this application would not hamper or complicate the 
subsequent navigation development” (A. 310— Gen. 
Feringa, Asst. Chief of Engineers, U. S. Army). 
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7. “Now, with the power project, doing the major part 
of the work and taking the major part of the cost, 
there remains only that work which is only charged to 
navigation. In other words, the joint costs all go to 
power. There then remains the comparatively sim¬ 
ple matter of providing the navigation part, -Which 
is mainly the two locks and some additional channel 
excavation. It becomes even simpler when yon t hink 
that the two locks would be completely withifi the 
United States. Therefore, there will be no inter¬ 
national complications. And these two locks, there¬ 
fore, could be constructed in a manner similar,; as I 
mentioned in my testimony, after authorization by 
Congress, to the construction of the locks at Sault 
Ste. Marie” (A. 310-311— Gen. Feringa). 

i 

8. “This project would in effect be in part some of the 
works necessary and convenient for the development 
and improvement of navigation” (A. 311— jGen. 
Feringa). 

| 

Petitioner’s Proposed Project Meets the Requirements of 

Section 10 (a). 

Petitioner asserts that its proposed development ifully 
meets the requirements of Section 10(a) of the Federal 
Power Act which contemplates that licenses should be is¬ 
sued for projects “best adapted to a comprehensive plan 
for improving or developing a waterway or waterways for 
the use or benefit of interstate or foreign commence”, 
when other conditions, not challenged by the Commission 
in this proceeding, have been met. Contrary to Respond¬ 
ent’s argument (Resp. Br., p. 9) that it is “compelled!” by 
the announced purposes of the Act “to improve navigation 
wherever possible”, there is nothing in Section 10(a) of the 
Federal Power Act, nor in any other provisions of that; Act, 
which specifies that the Commission may limit its approval 
to those applications which include complete navigation 
facilities. In fact, the provisions of Sections 11 and f2 of 
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that Act, which authorize the Commission under certain 
circumstances to require a licensee to construct navigation 
structures as a part of the licensed project, clearly indicate 
that the Respondent’s narrow interpretation of Section 
10(a) in this proceeding was erroneous. 

One other matter under this heading requires comment. 
In a footnote to its brief (Resp. Br., p. 7), Respondent also 
refers to the lack of approval from the International Joint 
Commission as one of the reasons supporting the Commis¬ 
sion’s exercise of its judgment under Section 7(b). This 
is a plain fallacy, and is no adequate reason to support its 
decision. 

Petitioner’s application to the International Joint Com¬ 
mission is in the record (A. 226-233). It was duly filed 
with the Federal Power Commission and the United States 
Army Corps of Engineers on July 16, 1948, for transmis¬ 
sion to the Department of State pursuant to the approved 
procedure followed in other Federal Power Commission 
cases. It was also in conformity with Article 6(b) of the 
Rules of Procedure of the International Joint Commission, 
which requires written application to the Government of 
the United States whenever an application for approval is 
made by a party other than the government itself. Logic 
as well as practice dictate that the project applied for 
should first have the approval of the Federal Power Com¬ 
mission, the domestic regulatory body in the United States, 
before being considered at the international level by the 
International Joint Commission. Petitioner is advised that 
the Secretary of State, upon receiving the application, ini¬ 
tially deferred its transmission to the International Joint 
Commission for consideration on the merits to await action 
by the Federal Power Commission on the Petitioner’s li¬ 
cense application.* Thus, it was concluded that action by 

* Subsequently by a press release of December 15, 1948, the Department of 
State announced that it did not deem it appropriate to forward the application 
to the International Joint Commission on the ground that such a reference 
at this time would not be in keeping with the Government’s plan to resubmit 
the 1941 agreement for approval by the 81st Congress. Petitioner was so 
advised formally by the Department of State on December 23, 1948. 
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the Respondent should come first, and the lack of prior ap¬ 
proval from the International Joint Commission is of no 
weight in supporting Respondent’s decision. 

i 

i 

n. 

There is No Evidence That Petitioner Will Fail to Make 
Project Energy Available to Consumers in Adjacent 
States. 

Although asserting that there is no controversy here as 
to the adequacy of Petitioner’s enabling act (Resp. Br., p. 
6), Respondent nevertheless refers twice in its short brief 
(Resp. Br., pp. 7, 12) to the possibility that Petitioner 
4 * might not make this power available to as large an! area 
as should be considered.” 

This is the only other basis in fact suggested by Respond¬ 
ent to support its Order and Opinion. 

In its Exceptions to the Trial Examiner’s intermediate 
report, Petitioner pointed out that it was planning inter¬ 
changes of energy and interconnections with systems in 
adjacent states, including provision for transmission and 
sale of power at reasonable rates for the benefit of| con¬ 
sumers in adjacent states (A. 86-89). Since the opinion 
of the Commission was issued, the 1951 New York Legis¬ 
lature has amended the Power Authority Act to make jplain 
that energy from the St. Lawrence may be transmitted and 
sold to consumers of neighboring states. The amendedi pro¬ 
vision of the Act is discussed in our main brief (Pet. 
Br., pp. 27-28). 

As now amended the Power Authority Act authorizes the 
Authority “to allocate a reasonable share of project power 
to agencies created or designated by other states” (A. 251). 
There was nothing in the record, or outside of it, to jdstify 
the Respondent 44 in expressing doubt” (Resp. Br., p|. 13) 
as to the “intentions of (Petitioner’s) officers” to make a 
fair share of project power available to consumers in adja¬ 
cent states and surely it cannot be asserted that other states 
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are entitled to more than a “ reasonable” share of such 
power. Nor is there any justification for the Respondent’s 
assumption that the Power Authority, as an agency of New 
York State, will not faithfully carry out the purpose of the 
statute and thereby make power available to neighboring 
states. 

It is a matter of public record that the Commission itself 
recently stated in a report to the House Public Works Com¬ 
mittee (see Pet. Br., p. 18) that protection can readily be 
afforded adjacent states under a Federal Power Commis¬ 
sion license. 

No meaning can be given to Respondent’s further state¬ 
ment (Resp. Br., p. 12) that “Authority is one thing—in¬ 
centive is another”, other than a gratuitous reflection on 
the fair-mindedness of state officials. 

The Respondent has quoted at length in its brief (Resp. 
Br., pp. 12-13) from the cross-examination testimony of Pe¬ 
titioner’s witness General Wilby (A. 300-301) in which the 
witness merely attempted to state his views that pre-ar¬ 
ranged quotas were not the way to assure equitable distri¬ 
bution of power to adjacent states. As Petitioner pointed 
out in its Exceptions to the Trial Examiner’s Report (A. 
64, 88), the brief of Staff Counsel and the brief of the Ver¬ 
mont Public Service Commission filed with the Federal 
Power Commission recognized that the imposition of a 
quota system was not the practicable or desirable solution 
to the problem. This testimony of General Wilby, made at 
a time prior to the enactment of broadening amendments 
to the Petitioner’s enabling statute, is used by Respondent 
apparently to support the argument advanced in its opinion 
(A. 124,130-131,137) that Federal development is therefore 
necessary in order adequately to protect the rights and in¬ 
terests of other states. 

The Respondent however completely disregarded General 
Wilby’s other testimony on cross-examination (A. 298-299) 
in which he said there was no reason why adjoining States 
would not receive project benefits, as well as his testimony 
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on direct examination (A. 288-292) in which he outlined the 
Petitioner’s intentions with regard to marketing of project 
power. He there said (A. 289-290) that the Trustees df the 
Power Authority had reviewed and studied surveys inade 
by the Federal Power Commission relating to “powdr re¬ 
quirements and supply throughout the area adjacent to the 
project” and were convinced from such studies that the de¬ 
velopment of St. Lawrence power as Petitioner planned 
would not only “greatly strengthen power supply through¬ 
out the area, providing further security against the recur¬ 
rence of shortages, breakdowns and other emergencies]’ but 
that in addition “* * * by interconnection of the St. Law¬ 
rence power project and interchange of power with systems 
in adjacent States and Provinces, {would) make available 
additional benefits to all such cooperating systems as well 
as to New York State * * (italics added) 

In response to a question by the Trial Examiner as to 
whether the Power Authority Act limited sales to New j5Tork 
State only (A. 290), the witness replied “It does not Jimit 
it.” He further said (A. 290-291): 

“We expect to negotiate with the distributing agen¬ 
cies with absolute fairness and with due regard fof the 
interests of all parties concerned. If, in the course of 
these negotiations, we find that additional enabling leg¬ 
islation is needed to protect the public interest, we shall 
recommend such measures, * * 

“The Power Authority does not consider the inter¬ 
change of power or interconnections with power sys¬ 
tems in neighboring States and Provinces as a detri¬ 
ment to the project or to customers for St. Lawr^ncef 
power in the State of New York. New York State has 
never enacted a law prohibiting the export of pdwer 
produced within the State. * * * When the project is 
licensed and it is feasible to undertake plans for inter¬ 
changes and interconnections with systems in adjacent 
States, such plans, including provision for transmis¬ 
sion and sale of power at reasonable rates, will be |sub¬ 
mitted to the Federal Power Commission in accordance 
with the terms of the Federal Power Act.” (Italics 
added) 
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Furthermore, Petitioner’s pledge of equitable sharing of 
public power produced in New York with adjoining states 
has been steadfastly maintained. The present Chairman of 
the Power Authority has given assurances on this score six 
times before Congressional Committees since May, 1950. 
Two of these pledges were made prior to the decision by the 
Federal Power Commission while the case was pending be¬ 
fore it. While they are not in the specific record before the 
Commission, they cannot be avoided and should not have 
gone unnoticed. For example, on May 8, 1950, Chairman 
Burton testified as follows before the House Committee on 
Public Works (See page 423, Hearings on H.J. Res. 271 
81st Congress, 2nd Session): 

11 There is another point which I should like to clarify. 
The question has been asked, whether other States in 
the Northeast will benefit from this power, or only New 
York. In other words, does New York State intend to 
hog all the power? 

“The answer, very simply, is ‘No’. New York State 
has a very clear and active record of cooperation and 
good relations with its neighboring States, and we in¬ 
tend to keep it that way. 

“In the last 10 years, during the war and since, there 
have been tremendous technical developments in the 
transmission and distribution of electric power. Great 
efficiencies have been made possible through the inte¬ 
gration of power facilities on a regional basis. Through 
interchange of power and cooperation in meeting peak 
loads everybody wins and nobody loses. Power is not 
a commodity which can be put in the deep freeze and 
hoarded. It must be utilized as a fluid and transitory 
thing. Peak loads come at different times at different 
places. With a properly integrated system, these peak 
demands can be shared and passed around. We see in 
a sound integration of our great power systems and 
the contribution of cheap hydro power to those systems, 
the means of spreading new cheap power over the 
widest possible area. Great advances in this direction 
have been made by the Northwest Power Pool in Ore¬ 
gon, Washington, Idaho and western Montana. No one 
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who understands these modern benefits could suspect 
that we would want to hog all the power within out own 
borders. * * * ” 

m. 

The Commission Was Not Justified in Postponing the 
Power Development to Await Congressional Action on 
the Dual-Purpose St. Lawrence Project. 

i 

Respondent argues (Resp. Br., p. 10) that in December of 
1950, when its order of denial under Section 7(b) was ispued, 
the Commission regarded the St. Lawrence Seaway of! such 
importance as “to justify a postponement of the piower 
development until Congress could pass upon the plan 
to construct the combined seaway and power development”. 
As previously pointed out herein, supra, p. 3, and in peti¬ 
tioner’s main brief (Pet. Br., pp. 19-20), this action op the 
part of the Commission was taken in spite of the repeated 
failures of Congress over a long period of time to authorize 
the dual-purpose St. Lawrence project. Petitioner itself 
favors the entire St. Lawrence project and would like to 
see the simultaneous construction of both the seaway and 
power project brought about. It does not believe, however, 
that the power development should be indefinitely post¬ 
poned merely to satisfy the “both or nothing” theory ad¬ 
vocated by certain parties who profess to believe, contrary 
to the undisputed testimony in this record, that the initia¬ 
tion of the power project as the Petitioner here proposes 
would foreclose ultimate development of the St. Lawyence 
River for navigation purposes. 

As this Court knows, the Canadian government itself has 
shown impatience with this “both or nothing” attitude 
and has indicated to the President a desire to proceed with 
the construction of the seaway project in the International 
Rapids Section in conjunction and cooperation with this 
Petitioner and the Ontario Hydroelectric Power Commis¬ 
sion, who will undertake the construction of the necesjsary 
power facilities and appurtenant works in their respective 
jurisdictions. 
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IV. 

This Court Should Remand the Proceeding to the Commis¬ 
sion for Further Action in Conformity With Its 
Opinion. 

We believe that upon the record and evidence the Com¬ 
mission should have granted a license to the Petitioner, 
and that this Court should therefore set aside the order of 
denial and remand the proceeding to the Commission with 
instructions to issue a license as requested. 

If the Court however, considers that there are issues upon 
which the Commission should pass, it should nevertheless 
remand the case to the Commission for reconsideration in 
the light of the new facts since its original opinion. These 
new facts include: 

(a) The refusal of Congress during 1951 to take any 
action toward Federal development of the dual purpose 
project, thus accentuating the importance of prompt 
initiation of Petitioner’s proposed project if the inter¬ 
ests of the national security in the provision of power 
from the St. Lawrence are to be realized. 

(b) The amendments of the Power Authority Act re¬ 
moving the alleged doubts which actuated the Examiner 
to recommend denial of a license and which were at 
least referred to as a basis for denial in the Commis¬ 
sion’s order and opinion wherein the Commission 
stated: 

“In view of the serious questions which have been 
raised as to the legal right of the applicant to proceed 
with construction if a license should be authorized, 
there is a strong possibility that litigation might de¬ 
lay construction by the applicant.” (A. 129) 

No such delay is likely now in the light of the 1951 
amendments to the Power Authority Act. 

(c) The Commission’s report to the House Public 
Works Committee in April of 1951 that a license under 
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the Federal Power Act would fully protect the interests 
of the United States and of the neighboring states. 
(Supra, p. 14) 


All of these facts present a different situation than con¬ 
fronted the Commission in 1950 and call for reconsideration 
by the Commission, even if this Court were to find any justi¬ 
fication for the original action under review. 

CONCLUSION. 

I 

The order of the Commission and its findings and recom¬ 
mendations contained in its majority opinion No. I 203 
should be set aside in part and modified in accordance with 
the facts of record, in the respects specified in the Petition 
for Review, or in the alternative, the cause should be re¬ 
manded to the Commission for prompt determination on 
the merits. 


Respectfully submitted, 


Orrin G. Judd, 
Of Counsel . 


Charters M. Goetz, 
Attorney for Petitioner. 
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